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Pe3ome

B craTtbe Ha OCHOBE aHaJIM3a JEHCTBYIOIMX HOPMATHBHO-IIPABOBBIX aKTOB U PE3YyJIbTaTOB HCCIEAOBAHUI BEAYIIUX YUEHBIX pac-
KPBITHI IIPAaBOBBIE OCHOBaHUS (POPMUPOBAHNUS peKMMa KOMMEPUECKOH TalHBI Ha MPEANPHUSTHH.
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In this article an author researches legal grounds of formation of commercial secret regime at enterprise by analysing effective
normative legal acts and scientific achievements of the prominent research workers.
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TemsiHa MukonaieHa Ky4yep, kaHOuGam ropuluUYHUX
Hayk, acucmeHm Kagedpu Kuiecbko20 HaujioHanbH020
yHieepcumemy imeHi Tapaca LllegueHka

NOriKo-loPUAUYHI MIAXOAU OO TEOPII AOKA3YBAHHA
Y UMBINTbHOMY CYAOUYUHCTBI YKPAIHU

He onHe necsaTwiniTrd BYEHI- npouecyaniCTH pi3HI/IX HaHpHMiB MpaBa BiJ/IaBajli HAJICKHE Teopi'l' JIOKa3iB, 110
CIOHYKAJIO 10 IIe OUTBIIOTO i iHTEpecy y JOCIiIKEHH] i€l KaTeropn AHam3y Ta JIOCIIHKEHHIO MiIaBai TEPMiHO-
JIOTif0 JOKa3y, CTOPOHH, BIACTHBOCTI, BHIH, IPH IBOMY SIK IHAWBITyalli3yloud iX, TaK 1 HaBIIaKd TpyIyiodH 3a
MOJIOHMMU O3HAKaMH Y TTiIX0IaMU. B SIKOCTI MPHKJIaJa MOXXHA HABECTH po3po6neH1 MOJIeITi iICTOPHYHO ICHy}O‘lI/IX
MO3UILIH aBTOplB IIOO TIOHATTA «IOKa3», 30KpeMa JOHayKoBa (apxaiuHa) TPAKTOBKa, JorivHa MOJelb, TO/ABiiHa
KOHIICTIIis, iH(popMaIliifHa Ta 3Mimana (cuHTe30Bana)!. He BIalouuch 1O HOCIIBHOTO BIITBOPEHHS iX 3MICTy, Tpeba
T 3a3HAYUTH, 10 PO3BUTOK JOKTPHHHU MPOIECYATbHAX HayK 3yMOBIIOBAB i OUIBII IITHOOKE BUBUCHHS 1 YJIOCKO-
HaJICHHs ICHYIOUHX MiaxoxiB. Benuky ysary npobiemam 10ka30Boro npasa npuaiisim taki Bueni sk C. 5. @ypcea,
€. . dypca, T. B. Liopa, P. B. Teprumniko, M. U. lltedan, A. 4. Bummnacekuii, 0. K. Opros, C. B. KopHako-
Ba, I. B. PemernikoBa, C. JI. [ertsapes, B. B. fpkos, JI. M. 3esarunnesa, C. B. Illepbakos, B. A. HoBuupkuid,
I1. II. CepryH Ta Gararo iHmmMx (QaxiBLiB y ramy3i npasa. 3aBIsSKH iX CyTTEBOMY BHECKY OTPHUMAaHO IPyHTOBHIIIi
3HAHHA Y JTOCTKyBaHii Kateropii. [IpoTe HaBiTh Taka HAyKOBa 3aB3ATICTh ABTOMAaTHYHO HE IPHBENa 0 Mi3HAHHS
camoi CyTi JTOKa3iB 1 BUBEICHHS 1/IeaTbHOT MOJIENI, sIKa YHEMOXIIUBIIOBaIa OU Oyb-sKi CyTIepeYHOCTI OHTOIOTI9HO-
r0 Ta THOCEOJIOTIYHOTO XapakTepy. XapakTepHOI OCOOIHMBICTIO y JOCHTIJKEHHI JaHOi Kareropii € HeoOXigHICTh
Mi3HAHHS K BHYTPIIIHBOT CTPYKTYPH JIOKa3y, Tak 1 HOro 30BHINIHIX 3B’S3KIB 3 IHITUMH €JICMEHTaMH TPABOBOT CHC-
TeMu. CUHTE3 Ta KOMILIEKCHICTh 30arHEHHS I[bOTO MIPAaBOBOTO SBUIIIA MOXKE CIIPUATH BHOKPEMIICHHIO JIHCHOT HOTO
CYTi, IOpUIUYHUX HAAOya0B Toio. [IpoTe BUKOpHCTaHHS 3a3HAUYEHUX MiAXO/IB HE OOMEKY€ETHCS JIUIIE 3aCTOCYBaH-
HSM MIPUHOMIB Ta CITOCOOIB Mi3HAHHS BCEPEINHI OJTHIET UM KIJTBKOX Tay3el mpasa, a OXOTUTIOBATHME ¥ 1HIIN CYyMiKHI
HayKH — 30KpeMa JIOTIKY, III0 € BUIIPaBIAHUM ISl OTPUMAHHS BIpOTiAHUX PE3yJIbTaTiB AOCIHiIKECHb.

Tak, y Teopii npouecyaqbHUX HayK IiJ] CyJOBHMHU JOKa3aMH PO3YMIIOTh 3arajbHi (GakTH: sIBUILA, pPedi, JOIH,
Ji Jmoned, sSiKi 3MIHCHIOIOTHCS B XKUTTIZ; (akTH 1 Ti Jpkepera (3acoOm ToKa3yBaHHS), 3 AKX I (aKTH MOYEPITHYTI:
MOKa3aHHS CBiJIKiB, BACHOBKH €KCIIEPTiB TOIIO3.

Ba3araumi Bci morisim, mijixou Ta KOHIEMIii 3BOASTHCS 10 BUCBITIICHHS TIOHATTS J0Ka3iB uepe3 GakTH, iHpop-
Marliro, BiIoMOCTi, AaHi. OJ{HaK, HACTIPAB/i, JJIs PO3KPHTTS iX 3MicTy Tpeba He MPOCTO BUWICHUTH HOTO MepBUHHHN
€IIEMEHT, KIIIOYOBE PO, a JOCIIAUTH BCIO CTPYKTYPY SIK B CTATHII, TaK 1 TUHAMIII.

BusHauansHUM NpH 3A1HCHEHH] PiI3HUX BHUIIIB CYIOYMHCTBA € T€, 0 AOKa3U (irypyroTh 1€ A0 MOYaTKy CyHo-
BOTO PO3IVISITY CIIPABH, a caMe y M030BHiH 3asBi (11. 6 4. 2 cT. 119 LITK Ykpainu), 3anepedeHHsIX MPOTH Mo30BY (4. 1
ct. 128 LIIK Ykpainn), 3as1Bi Ipo ckacyBaHHS cymoBoro Hakasy (1. 5 4. 3 ct. 105 LIIK Ykpainu) Tomo, a oTxe ox-
pa3y Ipu BUKOPUCTAaHHI 0CO0OI0 MpaBa Ha 3BEPHEHHS J0 CY[y 3a CyAOBUM 3aXHUCTOM, 3 I[bOTO CAMOT'O MOMEHTY I10-
YHHAIOTH CBOIO JIIO 1 OCHOBHI 3acaiy MpPOIECiB, HAPUKIA] Y IHUBIIGHOMY IIPOIeCyaJbHOMY IMpaBi — MPHUHIHITN
3MarajbHOCTI Ta AUCHO3UTHBHOCTI. CamMe B OCTaHHIX 3aKpiIUICHO BH3HAYAIbHI IIpaBwia MpH 3iHCHEHH] IUBITBHO-
TO CYJOYMHCTBa YKpaiHU II0JI0 MOXJIMBOCTI Ta 3000B’s13aHHsI 3aCTOCYBaHH 10Ka3iB 1 JOBEACHHS 0cobaMu, siki Oe-
PYTh Y4acThb y CIIpaBi.

Tak, 3rigno 3 4. 2 c1. 10 HIIK Ykpainu cTopoHH Ta iHII 0c00u, AKi OepyTh y4acTb y CpaBi, MalOTh PiBHi Mpa-
Ba MI0/I0 TIOIaHHS JIOKa3iB, IX JOCII/DKCHHS Ta JOBEJCHHS Mepe]] CYJIOM iX TIepEeKOHIMBOCTI. BogHOUac koKHA CTO-
pOHa ITOBHHHA JIOBECTH Ti 0OCTaBHHU, Ha SKi BOHA OCHIIAETHCS SIK Ha IMIJICTaBYy CBOiX BHMOT Y 3allepEUeHb, KPIiM
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BHUIIQJIKIB BCTAHOBJICHUX 3aKOHOM (4. 3 BKa3aHOi CTarTi), 3 TO3MIII K JUCIIO3UTUBHOCTI CYJl PO3IVISAAAE IUBLUIBHI
CTIpaBH HE 1HAKIIE, K B MeXKax 3asABJICHUX BUMOT (I3WYHUX UM IOPUINYHHUX 0Ci0 1 Ha MiZCTaBl HAJJAHUX HUMH JI0-
ka3iB. [Ipu npoMy a7s1 0OIrpyHTOBAHOCTI pilieHHs cyay 3rigHo 3 4. 3 ct. 213 LIIK Ykpainu notpiOHO #oro yxBaiu-
TH Ha IiJICTaBi TIOBHO i BCEOIYHO 3’ sICOBAaHUX OOCTABWH, Ha SIKi CTOPOHH ITOCHIIAIOTHCS SIK Ha IMiJICTaBy CBOIX BHMOT
1 3alepeveHb, MATBEPKCHUX THMH JIOKa3aMHU, sIKi OyJIH TOCITI/DKEH] B CYIOBOMY 3acijiaHHi. [HITUMH clIOBaMH, OC-
HOBHHM pe3yJIbTaTOM BUDILIEHHS KOXKHOI CIIPaBU € Mi3HaHHA Ta (ikCyBaHHS (BiZOOpa)KeHHs) HAICKHUM YHHOM Y
HiICYMKOBOMY JTOKyMEHTI (pilleHHi, yXBaJli, CylOBOMY Haka3i) 0OCTaBHH, a JONOMDKHIMHU (pakTOpaMu AJIs IIHOTO
came i OymyTh noka3u Ta qoBeneHHA. OTXKe, y MPOIEeAypi POy HUBLUIFHOI CIIPaBH TyKE YacTO 3ragylOThCs MO-
HATTA «OOCTaBUHM», KBUMOTHY, «3allepeueHHs», «I0Ka3m», «IOBEICHHD», «JoKa3yBaHHD» (cT. 58—61 LIITK VYkpai-
HY, 4. 1 ct. 179 HIIK Ykpainu Ta iH.), aje KpiM 3aKOHOIABYO 3aKPIiINICHOTO BU3HAYCHHS JOKa3iB yCi iHIII TepMiHU
€ TIPEAMETOM JOCIIIKSHHS JIUIIe Y HayKoBill qokTpuHi. CaMe TOMYy IIpH BHBYEHHI MUTaHb JOKA3iB Ta TOBEICHHSI
HEBiJ’€MHOIO 1X YaCTHHOIO € aHaJli3 Ta Mi3HAaHHS CYTi iHIIUX TEPMiHIB, IO MPSIMO Y OMOCEPEIKOBaHO MOB’sA3aHi 3
TOJIOBHUMH €JIEMEHTaMU I[OTO JIOCITiJIKSHHSI.

Crepiy, K 1 B Oyb-sIKiii ray3i HayKd 4 CyCHiJIBHOTO XHTTS, OTPIOHO po310paTHCs 3 eKCTPaTiHIBICTHYHOIO
iH(OpMaIli€l0 OO TpeaMeTa JOCHipkeHHS. Tak, 00CTaBHHOI BH3HAETHCS CYKYIHICTH YMOB, B SIKUX Oy/Ib-IIO
BinOyBaeThCs, Ta oOCTaHOBKa*. Bumora — 1e HOpMa, CYKyIHICTh YMOB, SKMM XTO-HEOyIb 4M II0-HEOyIb Mae
BiIMIOBiaTH, 4M 3asBa, OQiIiifHe MPOXaHHS PO BHAAYY YOro-HeOy/b, 3aI0BOJICHHS SIKOICH TOTpeOU’; 3amepedeH-
HSM € JOBiA (QpryMEHT), JyMKa MPOTH YOro-HeOydb, a TAKOXK BHPAXKECHHS HE3TOAW 3 YMMOCHS; HoKa3 — (akT 4u
JIOBIJI, 11O IMiITBEPIKYE MIOCh, a00 CHCTEMa YMOBHBO/IIB, IIIJIIXOM SIKHX BHBOJUTHLCS HOBE TIOJIOXKEHHS; TOBEJCHHS
— IpUAOM, KOJIM KOHCTPYKLIS peUeHHs 3MYLIY€E IIbOBY ayJUTOPil0 CaMOCTIHHO JOBECTH YMOBHBIJ JIO0 IOTPiIOHOTO
BHCHOBKY, TOOTO CTBOPIOE y PEIUITIEHTA LIFO3110 CaMOCTIHHOTO MUCIICHHS, JIa€ oMY 3MOTY 3ajly4yard BiacHy (aH-
Ta3iro8, JOBECTH — MPUBECTHU J0 SKOTOCh CTaHy, BUKIIMKATH, IOPOJUTH Y KOTOCh, YOTOCh AKICh HACHIKHU, IIOBIJOMH-
TH, CIIOBICTUTH PO IIOCHY; TOKA3aTH — 3HAYUTH MIJATBEPIUTH iICTUHHICTD, IPABUIIBHICTh YOTOCh (haKTaMH, HECTIPO-
CTOBHUMH J10BoAaMHU !0 i BUBECTH SKECh MOJIOKEHHS Ha OCHOBI CUCTEMH YMOBUBOJIB!!. 3 yIIEBHEHICTIO MOKHA KOH-
CTaTyBaTH IXHi CXOXIiCTh, B32a€MO3B 30K, OCKUIBKH ITEBHUH CTaH, SBUIIE, JIis MOPOPKYIOTh 1HIIE, 3yMOBIIOKOTH HO-
ro, JOMOBHIOIOTh YM KOHKPETH3YIOTh a00 MHpsAMO MOXOIATH Bil Hboro. Hampukman, BUMOTW 1 3amepedyeHHs €
NOXITHUMH TisIMU BiJ Takoi momii sik obctaBuHa Ta iH. Hapsmy 3 mumM, yxe 3apa3 MOXXHa BHOKPEMHTH IIE€BHI KpH-
Tepii y po3MexxyBaHHI TaKUX TOHKUX Marepiil. Bispmemo xoua 0 Taxi Aii, Ak 10oBeleHHs Ta Joka3yBaHHA. OOuaBa y
HOHATIHHOMY anapati c(opMyITbOBaHi K MPOIEC, KU TOBIIOMIISE ITPO MIOCH TA MAE MPUBECTH JI0 TICBHUX PE3yIb-
tariB. OJHaK I TITFKYA HA MEPIINKA OIS, TIUCHUN ke IX 3MICT, @ TUM Taue HACIHIJIKHM € 30BCIM PI3HUMHU.
CYIIOYMHCTBA, Tpeba JUIle 3a3HaYUTH, 1110 TOBEICHHs XapaKTepU3yeThCs JHUILIE MUCICHHEBUMU KOHCTPYKIISMHU, J1€
BCE IMiMOPSIIKOBAHO TIOOY0BaHil y CBIIOMOCTI MOJIeN BioOpakeHHS MO 00’ €KTUBHOI AIMCHOCTI, METOK SKOT
€ TIEPEeKOHAHH: y 11 MPaBUIBHOCTI IHIIMX CY0’€KTIiB, IO K CTOCYEThCSA JOKa3yBaHHS, TO TyT, Ha BIAMIHY BiJl MoOIe-
penHBOro 00’ €KTa, iICHYIOTh CYTTEBI 0OMEKEHHS U MPABIIIBHOTO HOTO MPEACTaBICHHS, 30KpeMa MPOIEAYPY MOX-
Ha Oy/ie Ha3BaTH JOKa3yBaHHSM JIMIIC B pa3i OOIPYHTYBaHHs CBOTO CYIKEHHs (haKTaMu, TOOTO Oe3cIipHuMH 00CTa-
BUHAMH. 3BEpHEHHS 10 ETUMOJIOTIYHUX BUTOKIB A€ 3MOTY fK 1 y Oynb-sKiil Haymi moOymyBat QyHIaMeHT, Ha SKO-
MYy B [IOJAJIBIIOMY MOCIiOBHO BUHUKAIOTh HaJ0yA0BH, 110 CaM€ 1 MalOTh BUXOAMTHU 3 IEPBUHHUX €JIEMEHTIB, KIIO-
YOBHX OCHOB, y IPOTHBHOMY X Pa3i MOXXHA 3 YIIEBHEHICTIO KOHCTATyBaTH BUHUKHEHHS y TIOIaJIbIIIOMY HETOYHOC-
TeH, mporajuH, a iHoAl i cynepeyHocTeil. Taka cutyalisi came 1 CHoCTepiraeTbes y UMBUILHOMY CYJOYMHCTBI, € Ha-
3Ba cT. 60 LIITK Ykpaiau MicTUTB TepMiH TOKa3yBaHHSI, a (AaKTUIHO y caMiif HOpMi HIeThes PO TOBEACHHS.

OpnHak, i3 BCi€l CyKyImTHOCTI HaBEICHUX BU3HAYEHb CIUIBHUM € HEBiJ €MHICTh Cy0’€KTUBHOTO (paKTOpa y Mpo-
I1eCi 3aCTOCYBaHHS BCiX 3a3HAUCHHMX KaTeTOpii, a OTXKe 1 KOXKHA [is, yTprMaHHs BiJ Hel abo HaBiTh HaMip GopMmy-
IOTBHCS 3aBISKU a0CTPAKTHOMY MHCIIEHHIO (CBiZIOMOCTI), 1110 IPUTAMaHHO JIMILIE JIOANHI, aJKe BiAMEXKYyBaBLIH BCl
npolecyalbHI TEPMIHH Ta YMOBH, OyAb-KHH pyX YW OC3MisUTbHICTh HAJICKHUTh came (i3ndHiid 0cobi (xoua i
cy0’ekTOM MPOBaKEHHS Oyzie ropuanyHa ocoda uu nepxkana. — 1.K.). Y cBOIO uepry BUBYEHHSIM aOCTPaKTHOIO MHC-
JICHHS 3aiMalOTHCS OKPEMi HayKH, a caMe: JIOTiKa, IICUXOIoris Ta dizocodis, 6e3 3HaAHHS IPaBHJI, IPUPOIH ITOHATH
Ta IXHbO1 CTPYKTYPU HE MOXKHA IPYHTOBHO JOCIIAUTH 1 FOPUAWYHI KaTEropii Yu iHCTUTYTH.

Tak, y Jorimi Hapsay 3 TAKMMH BOXIHMBUMH JIJIS FOPUCTIPYACHIIIT TEPMiHAMU K CYIKCHHS, IIOHATTS, YMOBHUBI/,
(yHKIIT Ta iH. Ta€ThCSI MOMKIIMBICTD 32 JOTIOMOTOKO CICIialbHUX MPaBWII MiATBEPAUTH MPABWIBHICTh YA TTOMUII-
KOBICTb NMEBHUX MHCIEHHEBUX MPOIYKTIB, 110 OTPUMAJO Ha3By apryMeHTauis. Hero Bu3HaeTbes crnocib MipKyBaH-
HS, IKAH CKIIAJIAEThCS 13 TOBENIEHHS 1 CIIPOCTYBAHHS, B X0/l IKHX (POPMYETHCS IIEPEKOHAHHS B ICTHHHOCTI UM XHO-
HOCTI SIKOTOCH ITOJIOJKEHHS SIK Y CaMOTO aBTOpa, TaK i y ONOHEHTiB!2. HaBiTh 6€3 AeTaabHOrO BiITBOPEHHS CKIAJ0-
BUX €JIEMEHTIB Takoi MpOLEIYpPH TEPMIHOJIOTIYHA 1IEHTHYHICTH HE MPOCTO Ja€ MOXIIMBICTH BUKOPHCTOBYBAaTU
MIPUAOMH JIOTIKH, a 3MYIIY€ JI0 IIOTO 3aBISKH 0COOIMBOCTI MpeaMeTa naHoi Hayku. Hacamnepen, Tpeba 3a3HaynTH
Ti BUXIJIHI TIOJOXKEHHS, AKi Jae norika. JloBeleHHs — Iie JIOTIYHA MpOIeaypa, B XOHAI SKOi BCTaHOBIIOETHCA
ICTUHHICTB MEBHOTO TOJIOXKEHHS 32 JOMOMOIOIO IOJIOKEHb, ICTUHHICTD SKUX YK€ BCTAHOBIIEHO paHillle, HATOMICTh
CIPOCTYBaHHIM BH3HAYEHO JIOTIYHY OIEpalliro, 3a JOMOMOTOI SKOi BCTAHOBIIOIOTH XHOHICTH ab0 HEOOIPYHTO-
BaHICTh MOJ0KEHb!3. TOOTO KOXKEH 3 IUX MIPOLIECIB MAE CBOIO METY, AiaMETPaJIbHY BiIHOCHO OIMH J0 OJHOTO i Cpsi-
MOBaHY Ha aHYJIIOBaHHA (IIOBHE YM YaCTKOBE) 3alIPOIIOHOBAHOI OMOHEHTOM mo3uuii. [Tpu HboMy 3aKOHOMIPHICTIO €
Te, IO YUM O1TbIIIE €JIEMEHTIB SIKOICh 3 Mpoleayp Oye MOMIHHYTO, TUM BipOTiMHIIINMHU BBAXKATHMYThCS OOIpYHTY-
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BaHHS NMPOTHJICKHOI CTOPOHHU, TOOTO JifOTH 3aKOHM mporpecii. OqHaK i KONMMBaHHS MepeBar B TOH 4u iHMHMH Oik €
JIOCTaTHHO YMOBHHUM Ha Pi3HUX eTanax y>KUTTA TaKUX 3aXOJIiB.

OpHak, y paMKax METH LBOTO JOCIIKEHHS HeOOXiTHO CyTh LIMX SIBUIL BiJICTEKUTH Y HOPMATUBHO 3aKpirie-
HUX MTOJIOKEHHSX IIIBUTFHOTO IPOIECYATFHOTO 3aKOHOIABCTBA Ta CIIPOOYBaTH 3a TOTIOMOTOIO [IFOTO ITi3HATH JificHE
3MICTOBHE HABAaHTAXKCHHS IOPUINYHUX ITOHSITh, KATeropii Ta iHCTUTYTIB. Biarak, 3rigHo 3 4. 3 ct. 10 HIIK Ykpainu
KOXKHA CTOpOHA ITOBWHHA JIOBECTH Ti 0OCTaBHHM, Ha SKi BOHA MOCHIIAETHCS K HA IMIJICTABY CBOIX BUMOT a0o 3are-
pedens. [Ipote B yxe BijoMOMy crIoco0i iHTENIEeKTyanbHOI AISUIBHOCTI, TAKOMY SIK apI'yMEHTAllisl TOBEJCHHS € JIUIIE
OJHUM 13 CKJIQJIOBUX €JIEMEHTIB 3a3HAYEHO1 NPOLEAYPH 3 MPUTAMaHHOIO caMe HOMY CTPYKTYPOIO, aJike 3 OISy
He30iry MpaBoOBUX MO3MIIM 1 ICHYE OHH 13 TOJIOBHUX MPUHUUIIB LHUBUILHOTO MPOLECY — 3MaraibHICTh, 1€ KOXKEH
BUKOHYE CBO€ TIpOIleCyalbHe 3aBiaHHs. ToMmy, 3BiCHO, HE MOJKHA OJHOYACHO JOBOIWTH i BUMOTH, 1 3allepedcHHS,
OCKIJIBKH T€, 3 YUM HE TIOTOJKYIOTHCS, CIIIJI CIPOCTOBYBATH. 3aJI€)KHO BiJI KOXKHOTO KOHKPETHOTO CIIOpy Hadip Ta-
KHX €JIEMEHTIB Oy/ie HEOJHAKOBUM. 3a CTaHJAPTHUX YMOB ITO3MBaU JOBOAUTHME BHMOTH, a CIIPOCTOBYBATH 3arepe-
YEeHHS B CBOIO YEpry BiANOBigad OyJe HAaBIAKU — JOBOJUTH 3allePEUeHHS 1 CIIPOCTOBYBaTH BUMOTH. AJe Ha Mpak-
THUII BIAHOCUHH Mik 0co0amHu, AKi OepyTh y4acTb y CIIpaBi, € HabaraTo cKIagHIUMH. 30KpeMa B pasi npen’ siBjieH-
HS 3yCTPIYHOrO MO30BY BiJNOBiJa4yeM OCTaHHIN 11010 MEPBUHHOTO M030BY JisITUME, SIK y CTaHAAPTHIA MOAedi, a oT
II0 CTOCYETHCS CBOET 3asIBU IO CYAY, TO KOMIDIEKC BUMHIOBAHUX HUM [l PUPIBHIOBATUMETHCS IO TIOBEIIHKH MTO3H-
Bada. | e me He Bce, OCKIJIbKU Cy0’ €KTH JIOKAa30BOTO MPOIeCy MOKYTh BUMHATH TaKi Jii Ha BIACHUH PO3CyI, a TO-
My 1 CKJIaZiOBi KOMIIOHEHTH apryMEHTalii KOXKHOTO pasy B OKpeMill cmpasi OymyTs iHmmBimyasizoBaHuMu. OTKe,
Tpeba KOHKPETU3YBaTH 3MiCT NMPOIeCyalIbHOI TiSUIBHOCTI 0Ci0, siKi OEpyTh y4acTh y CIpaBi, HIITXOM HOPMAaTHBHOTO
3aKpIIUICHHS JIOTIYHUX MiAXOMiB y IOPUANYHUX HOpMaX, a came: 4. 3 cT. 10 LITK VYkpainu BUKIAacTH B Takii pe-
Jakuii: «KoxHa cToOpoHa MOBMHHA apryMEHTYBaTH IUISIXOM J0BeIeHHS a00 CIpOCTYBaHH: Ti 0OCTaBHHM, Ha K1 BO-
Ha ITOCHJIAETHCS K Ha MiICTaBy CBOIX BUMOT abo0 3amepedeHb, KpiM BUITQAKIB BCTAHOBJIEHUX 3aKOHOMY, TAKOTO Ca-
Moro yTouHeHHs motpedye i 4. 1 ct. 60 IIIK Ykpainu, Buxonsuu 3 ii (pakKTHIHOTO 3MICTY.

1 Opnos 10. K. TIpoGrieMbl TeOpUH [0KA3aTENLCTB B yrooBHOM mporuecce. — M.: FOpucts, 2009. — 175 ¢. C. 58-62.

2 Bouwunckuii A. A. Teopus cyneOHBIX I0KA3aTeIbCTB B COBETCKOM mpage. — M., 1941, — C. 146.

3 Cmpoazosuu M. C. Kypc coseTckoro yronosHoro npouecca. — T. 1 — C. 288-289; Tpycos A. M. OcHOBBI TeopuH CyIeOHBIX 10-
kazarenbeTB. — M., 1960. — C. 48-51; Apcenves B. J]. Bonpocs! o01mueil Teopun CyneOHBIX ToKa3aTenscTs. — M., 1964. — C. 92.

4 Bonploii >HUMKIONEIMYECKui ciosapb Edpemosoii. http://www.classes.ru/all-russian/russian-dictionary-synonyms-term-
48253.htm

5 BoNnbIION JHIMKIONEIUUECKUH cIoBaph Ymakosa. http://www.classes.ru/all-russian/russian-dictionary-synonyms-term-
86664.htm

6 Bonplnoi sHUMKIONEAMYECKU crnoBapb Oxerosa. http://www.classes.ru/all-russian/russian-dictionary-synonyms-term-
9194.htm

7 BonpInoi sHOMKIONERUMYecKui cmoBapb Ojxerosa. http://www.classes.ru/all-russian/russian-dictionary-Ozhegov-term-
7268.htm

8 BonbImoit icuxonormueckuii cnosaps. http://vocabulary.ru/dictionary/14/word/%C4%CE%C2%C5% C4%C5 %CD%C8%C5

9 Bonbluoil >HUMKIONEAMYECKU cioBapb Oxerosa. http://www.classes.ru/all-russian/russian-dictionary-synonyms-term-
17723 .htm

10 Cnosaps ynpasnenus. http://upravlenie.academic.ru/428/%D0%B4%D0%BE%D0%BA%D0%B0%D0%B7%D0%B0%D1%
82%D1%8C

11" Bonpwmoi sHuuknoneaudyeckuii ciaosaps Oxerosa. http://www.classes.ru/all-russian/russian-dictionary-synonyms-term-
17959.htm

12 Konsepcoiuii A. €. Jlorika: IlinpydHuk ajis cTyaeHTiB ropuauunux paxynsretis. — K.: Lentp yu6osoi miteparypu, 2008. —
304 c.—C. 282.

13 Tam camo. — C. 282, 291.

Pe3zrome

CTarTIO IPUCBAYEHO AOCHIIIHPKCHHIO IPAaBOBOI MPUPOIH MPOLEAYPH JOKa3yBaHHS 3 MO3UIIM €THMOJIOT1YHOTO 3HAUCHHS TEPMiHiB
Ta IPUHOMIB i CIIOCOOIB JIOTIKH K (QyHIAMEHTAIBHOT HAyKH PO MHCIICHHS JUIS OTPUMaHHSI HOBOT'O 3HAHHS JUISl YCYHEHHSI HETOUHOC-
TeH Ta cynepedHOCTel y YMHHOMY IUBLUIBHOMY HPOIECyalbHOMY 3aKOHOJAaBCTBI YKpaiHu.

KutrouoBi ciioBa: noka3s, 10Ka3yBaHHS, TOBEACHHs, YMOBUBIJ, apryMEHTAILisl.

Pe3zrome

B crarne paccMaTpuBarOTCA 3aKOHOAATEIILHO 3aKPCIUICHHBIE DJIEMEHTHI MMPOLECCa NOKa3bIBaHUSA C IMO3ULIMN UX COOTBETCTBUA
NEPBUYHBIM UCTOKAM, &8 UMEHHO 3TUMOJIOTHYECKOI0O IMMPOUCXOXKIACHUA U JIOTHICCKOTO TIOHATHITHOTO arrapara, pa3pa60TaHHoro IpH 110-
MOIIH CTICNHAJIBHBIX OTPACICBBIX IMTPaBUI U CII0CO0O0B. ABTOpOM 000CHOBBIBACTCSI HeO6XOZ[I/IMOCTL KOHKpETU3alluu COACPIKAHUSA ITPO-
HCCCyaHLHOﬁ JACATEIIBHOCTHU JINL, KOTOPBIC IPUHUMAIOT Y4aCTHEC B PACCMOTPEHHNU I€JIa C YYE€TOM 3aKOHOB U MHCTUTYTOB JIOTUKH.

KiroueBblie ciioBa: J0Ka3aTeJIbCTBO, JOKa3bIBAaHUE, NOBEACHUE, YMO3AKIIIOUCHUE, apryMEeHTalUs.

Summary

In the article the legislatively fastened elements of process of proving are examined from position of their accordance primary
sources, namely etymologic origin and logical concept vehicle, developed through the special of a particular branch rules and methods.
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OUYHUX HayK

MPUHLUUNK PO3’€E0HAHHA TA ABCTPAKLIT Y PEYHOBOMY [MPABI

be3 nmpuHIMIIB icCHYBaHHS TpaBa HEMOXJIHBE. bymydn Q)yH;:[aMeHTanLHMMH OCHOBaMHU, MPUHIIAIY BU3HAYa-
FOTh BEKTOP PO3BUTKY 3aKOHOJABCTBA, OMOMAraioTh y0CKOHATIOBATH 3MiCT IPaBOBHX HOpPM. Bin Toro, sk moBHO B
3aKOHOIaBCTBI TpE/ICTABICHHAIT 3MICT OKpEMHX HpI/IHI_II/Il'IlB OLITBIIION0 MIPOTO 3aJICKUTD Ai€BICTH IpaBa y BUPIMICHH]
CHIPHUX MUATaHb MK Y9aCHUKaMH ITPABOBITHOCHH, a BIITAK 1 HAIOBHEHHS peajbHUM 3MiCTOM NPUHIIUITY CIPaBe/I-
JUBOCTI, 3aTaJIbHOTO JJIsl yChOTO MpaBa.

JlocnipKeHHS TPUHIUIIB K CaMOCTIHHOTO 00’ €KTa HAYKOBOTO Mi3HAHHS B paMKaX BITYM3HSIHOI IPABOBOI Ha-
VKU 3a3BHYail BiIOYBa€ThCS y3arajJbHEHO, 03 X MPUB’SI3KHU JI0 OKPEMHUX CTPYKTYPHUX ONWHUII TAIy3i MPaBa, 30K-
pema pedoBoro. Sk HaclioK, MPUHLUIN PEYOBOTO MpaBa 3aJUINAIOTHCS 3Ae01IbIIOro mo3a yBarow. Yepes ue B
paMKax MeTH HalMCaHHS IIi€i CTaTTi cpoOyeMO NOCTITUTH 3MICT Ta 3HAUSHHS U1 PEYOBOTO IIpaBa MPHUHIIMIIIB
po3’eqHaHHS Ta abCcTpaKIlii, OOTPYHTYBABIIH JIOMUIBHICTD 1X 3aCTOCYBaHHS B HAIIiii TPABOBIN CUCTEMI.

OxpeMi acleKTH 3MIiCTy MPUHLHMIIIB PO3’€IHAHHS Ta a0CTpaKLii BUCBITIIOBAIM y CBOIX MpalsX pi3Hi MpaBo-
3HaBmi: A. Xamincekuii, A. Propixt, M. Benkmreps, Michael Wendler, Bernd Tremml, Bernard Buecker, Birke
Hncker, JI. Bacunescbka Ta iH.

«Abstractio» y mepekiiajii 3 TaTHHCHKOI 03HAYa€ BiJBOJIIKaHHS. BioMuil HIMEIbKil IPABOBIM JOKTPHHI TPUH-
un abctpakiii (Abstraktionsprinzip) y cBoil Aii 0a3yeThcs Ha IHIIOMY MPUHINTI — MPHHIKTI po3’eqHanHs (Tren-
nungsprinzip). OcTtanHiil nepexbavae, o0 B TOTOBIpHOMY 3000B’s13aHHI iCHY€ JIBI YaCTHHHU — 3000B’s3asIbHA (30-
00B’s13aJIbHUI MTPABOYMH) Ta PEUOBa (PO3NOPsIUMii TpaBounH). OOHUIBI X0Ua 1 B3a€MOIOB’A3aHi Mik COOOIO B paM-
KaX €JIMHOTO JIOTOBOPY, pa3oM 3 THM Y JOTOBIPHUX BiTHOCHHAX MalOTh CBO€ BIacHE (yHKIIOHATBHE 3aBIAHHSA, IO
JIO3BOJISIE TAKMM YMHOM B1JIOKPEMITIOBATH OJTHY YaCTHHY JIOTOBOPY BiJI iHIIO1, MIPOBOJAMTU MiXX HUMU MEBHY MEXY.

VY HiMEIbKUX MPaBOBUX KOJAaX, 10 pedi, iCHy€ TUCKYCisd MO0 TOTO, YA BXOAUTH 3MICT IPUHIUITY PO3’€IHAH-
Hs JI0 3MiCTy MpUHIHITY abcTpakiii. [lepeBaskHa OUIBIIICTh HIMEIIBKAX HAYKOBINB 31HIUIACH HA TOMY, IO II¢ € JIBa
OKpEMHX, aJie B3a€MOMOB’SI3aHUX MK COOOI0 MPUHIMIIIB PEIOBOTO MIpaBa, IPOTE B HAYI € 1 Ti MpaBO3HABII, SKi
BBaXXarOTh, 110, HACIIPAB/i, TpeOa BECTH MOBY PO OAWH MPHHLHUI — MPHHLIUI a0CTpakKiii, 3MICT SIKOTO TOEAHYE B
co0i 1 3MICT MpUHIMITY Po3’eqHaHHA. Tak 4u iHAKIIe, BUXOISIYU 3 TOTO, MO OOWIBA MPHUHIIUIT B32aEMOIIOB’sI3aH1
OJIH 3 OJIHWM, JIJISl HAIIIO1 TPaBOBOI CHCTEMHU OLIBIN I[iIKaBUM OyJie JOCTIITH MEXaHI3M pealtizallii uX MPHHIIUIIB
Ha TPaKTHUIl, OCKIJIbKU 3aBAAKH 1X iCHYBaHHIO Yy IpaBi, BUHUKAE peajbHa MOXIIMBICTh HE JIUIE MOOaYUTH B JIO-
TOBIpHUX BiTHOCHHAX 3000B’S3aJIbHY Ta PEUOBY YACTHHH TOTOBOPY, a W SCHO YCBIZOMUTH MPUPONY THX HiH, IO
BUHHSIOTHCS CTOPOHAMH JIOTOBOPY 3aJUIsl HAOYTTS PEUOBHX TPaB.

[Mpunuunm po3’ennanHs Ta abctpakuii B Himenbkomy nuBinbHOMY koaekci! (nami — HIK) cnenianbsHo He mpo-
MHICYIOTBCS, TPOTE X 3MICT 3HAXOOUTH CBOE BiNOOpaKeHHS Yy IPABOBHUX HOpMax. HammsmgHo, AN MPHHIHITY
po3’€enHaHHS, 16 MOKHA IPOJEMOHCTPYBATH Ha MIPHUKJIA/li TOTOBOPY KyMiBIi-IIpoaaxy. 3000B’s13a1pHa YaCTHHA IIHO-
ro J0roBopy (3000B’43asbHUI NpaBourH) BkazaHa y § 433 HIIK, ne 3a3HauaeThes, 110 32 JOTOBOPOM KYMiBIIi-IIPO-
JaXy TIPOJIaBEIb pedi 3000B I3y €ThCS IepeaTH pid MOKYIIIIO Ta HAIaTh HOMY IIPaBo BIaCHOCTI Ha Hel, a IIOKyIenb,
y CBOIO 4epry, 3000B’s3aHUH CIUIATUTH MPOAABIIO Y3TOKEHY NMOKYIHY I[iHY Ta MPUUHATH KyIUICHY pid. 3 iHIIOTO
00Ky, pedoBa 4acTWHA JOTOBOPY KYMiBIi-MIPONaxy (pO3MOpsAIYUil MPaBOYMH) BiATBOPIOETHCS, 30KpEMa, Y 3MiCTi
§ 929 HIIK, sxwuii HaroJomiye, mo JJs mepenadi mpasa BIACHOCTI Ha pyXoMy pid HEOOXiTHO, 100 BJIaCHUK NepeaB
piu HaOyBady Ta 0OMIBI CTOPOHM OYJM 3TOMHI, IO MPABO Mae MepeiTy.

LikaBo, ane B Till ke camiil cTaTTi MaEMO MOXJIMBICTb MOOAUUTH 1 Ait0 MPUHIMITY aOCTpaKiii — HOpMa CTaTTi
HISSKMM YMHOM HE TTOB’S3y€ JIWCHICTh MEepexoy IpaBa BIACHOCTI 3 NIMCHICTIO MPaBOBOI MiIcTaBU, Ha 0a3i IKoi Ta-
KHU repexija BigOyBcs, ToOTO 3 AIMCHICTIO 3000B’A3aIbHOT YaCTHHU JOTOBOPY. [IpHHIKIT aGCcTpaKilii MeBHOIO Mipoto,
xoua i crieun@ivHo, BIATBOPIOETHCS, 30KpeMa, 1 B monokeHHsX § 139 HIK. Oco6nuBicTh i€l HOpMH MoJsTa€e B TO-
My, 10, 3 OJTHOTO 60Ky, § 139 HLIK MOEJHYE B €JIMHOMY JTIOTOBOPi 3000B’sI3aJIbHUH Ta p03n0p;{zmm7l MIPaBOYNHH,
BKA3yIOUH, IO MPH HENIHCHOCTI YaCTUHU MPABOYUHY TPaBOYHH BBAXKAETHCS HeilicHuM B 1ijiomMy. OjiHaK, pa3oM 3
TUM, 3ayBaXK€HO 1 1po TEBHY ABTOHOMHICTh LIMX MPaBOYHHIB CTOCOBHO OJJMH JI0 OJTHOTO, HAroJIONIyIOHH, 1O Mepuia
YJacTHHA TPaBIJIA JIi€ TOMI, KOJHM HEMA€ IiJCTaB BBAXKATH, IO MPaBOYNH OyB OM BUMHCHUIT 1 63 BKIIOUCHHS HOTO
HEeIIMCHOI YaCTHHH.
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