
ïðàâ íà ö³íí³ ïàïåðè, ùî ïåðåáóâàþòü ó âîëîä³íí³ ïîñåðåäíèêà (äàë³ � Êîíâåíö³ÿ). Ó ñòàòò³ íàäàíî äåòàëüíå ïîÿñíåííÿ êîæ-íîìó ïèòàííþ ç ïåðåë³êó ïðåäìåòó, ÿêèé çàçíà÷åíî â Êîíâåíö³¿, òà çðîáëåíî àêöåíò íà ïðàêòè÷íîìó çàñòîñóâàíí³ â³äïîâ³äíèõïîëîæåíü. Ö³ëëþ ñòàòò³ òàêîæ º íàâåäåííÿ ð³çíèö³ ì³æ ïðàâàìè, ÿê³ âèïëèâàþòü ³ç çàðàõóâàííÿ ö³ííèõ ïàïåð³â íà ðàõóíîê òàòèõ ïðàâ, ÿê³ âèïëèâàþòü ç äîãîâîðó, òîáòî ìàþòü äîãîâ³ðíó ïðèðîäó ³ â³äïîâ³äíî íå âêëþ÷åí³ â ïðåäìåò Êîíâåíö³¿.Êëþ÷îâ³ ñëîâà: ïðàâî, ùî çàñòîñîâóºòüñÿ; êîë³ç³éí³ íîðìè; ïðåäìåò Êîíâåíö³¿; þðèäè÷íà ïðèðîäà; ðàõóíîê ó ö³ííèõ ïà-ïåðàõ; äîãîâ³ðí³ ïðàâà òà îáîâ�ÿçêè; çàðàõóâàííÿ ö³ííèõ ïàïåð³â; ñïèñàííÿ ö³ííèõ ïàïåð³â; ïîñåðåäíèê; ïðàâà íà ö³íí³ ïàïåðè. 
Ðåçþìå

Ñòàòüÿ ïîñâÿùåíà ãëàâíûì âîïðîñàì, êîòîðûå âõîäÿò â ïðåäìåò ðåãóëèðîâàíèÿ Êîíâåíöèè, êîòîðàÿ ïðèìåíÿåòñÿ ê îïðå-äåëåííûì ïðàâàì íà öåííûå áóìàãè, êîòîðûå íàõîäÿòñÿ âî âëàäåíèè ïîñðåäíèêà (äàëüøå � Êîíâåíöèÿ). Â ñòàòüå ïðåäñòàâëå-íî äåòàëüíîå îáúÿñíåíèå êàæäîìó âîïðîñó ïåðå÷íÿ è ñäåëàí àêöåíò íà ïðàêòè÷åñêîå ïðèìåíåíèÿ íîðì ïðåäìåòà Êîíâåíöèè.Öåëüþ ñòàòüè ÿâëÿåòñÿ òàêæå ïðîâåäåíèÿ ðàçãðàíè÷åíèÿ ìåæäó ïðàâàìè, êîòîðûå âîçíèêàþò ñ çà÷èñëåíèÿ öåííûõ áóìàã íàñ÷åò è òåõ, êîòîðûå èìåþò ñóãóáî äîãîâîðíóþ ïðèðîäó, òî åñòü òå, êîòîðûå íå âõîäÿò â ïðåäìåò Êîíâåíöèè. Êëþ÷åâûå ñëîâà: ïðàâî, êîòîðîå ïðèìåíÿåòñÿ; êîëëèçèîííûå íîðìû; ïðåäìåò Êîíâåíöèè; þðèäè÷åñêàÿ ïðèðîäà; ñ÷åò âöåííûõ áóìàãàõ; äîãîâîðíûå ïðàâà è îáÿçàííîñòè; çà÷èñëåíèå öåííûõ áóìàã íà ñ÷åò; ñïèñàíèå öåííûõ áóìàã; ïîñðåäíèê; ïðà-âà íà öåííûå áóìàãè. 
Summary

This article is devoted to the main aspects of the substantive scope of the Convention on the Law Applicable to Certain Rights inRespect of Securities Held with an Intermediary (hereinafter the «Convention») not in the general terms but by a comprehensive list ofspecific issues to which the Convention law applies. Thus, the Article enumerates all the issues falling within the scope of theConvention and covers the all issues that might have practical significance. We also have to understand from this Article the differencebetween the rights resulting from a credit of securities to the securities account and those dealing with purely contractual or other pure-ly personal rights that outside the scope of the Convention. Key words: applicable law, conflict of laws, subject of the Convention, legal nature, securities account, contractual rights and obli-gations, credit of securities, disposition of securities, intermediary, interest in securities. Îòðèìàíî 26.01.2011
Î. Ñ. ÂÀÑÈËÅÍÊÎÎëåêñàíäðà Ñåðã³¿âíà Âàñèëåíêî, àñï³ðàíò²íñòèòóòó ì³æíàðîäíèõ â³äíîñèí Êè¿âñüêîãî íàö³î-íàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ÷åíêàÅËÅÊÒÐÎÍÍÀ ÊÎÌÅÐÖ²ß ßÊ ÍÀÏÐßÌ ÓÍ²Ô²ÊÀÖ²¯ Â ÐÀÌÊÀÕ ÞÍÑ²ÒÐÀËÏðîáëåìà óí³ô³êàö³¿ ïðàâîâîãî ðåãóëþâàííÿ ì³æíàðîäíî¿ òîðã³âë³ º àêòóàëüíîþ â ñó÷àñí³é íàóö³.Â³äì³ííîñò³ â ïðàâîâîìó ðåãóëþâàíí³ îêðåìèõ ïèòàíü ì³æíàðîäíî¿ òîðã³âë³ ð³çíèõ äåðæàâ ïåðåøêîäæàþòüðîçâèòêó ì³æíàðîäíî¿ òîðã³âë³. Óñóíåííÿ òàêèõ ïåðåøêîä ñïðèÿòèìå ïîæâàâëåííþ ðîçâèòêó ì³æíàðîäíî¿òîðã³âë³.Óí³ô³êàö³ºþ îêðåìèõ àñïåêò³â ì³æíàðîäíîãî ïðèâàòíîãî ïðàâà çàéìàþòüñÿ òàê³ ì³æíàðîäí³ îðãàí³çàö³¿,ÿê Ãààçüêà êîíôåðåíö³ÿ ç ì³æíàðîäíîãî ïðèâàòíîãî ïðàâà, Êîì³ñ³ÿ ç ïðàâà ì³æíàðîäíî¿ òîðã³âë³(ÞÍÑ²ÒÐÀË), Ì³æíàðîäíèé ³íñòèòóò óí³ô³êàö³¿ ïðèâàòíîãî ïðàâà (ÓÍ²ÄÐÓÀ), Ì³æíàðîäíà îðãàí³çàö³ÿöèâ³ëüíî¿ àâ³àö³¿ (²ÊÀÎ), Ì³æíàðîäíà ìîðñüêà îðãàí³çàö³ÿ (²ÌÎ), Ì³æíàðîäíà îðãàí³çàö³ÿ ïðàö³ (ÌÎÏ),Êîíôåðåíö³ÿ ÎÎÍ ç òîðã³âë³ òà ðîçâèòêó (ÞÍÊÒÀÄ) òîùî. Ñòâîðþþ÷è ÞÍÑ²ÒÐÀË, Ãåíåðàëüíà ÀñàìáëåÿÎÎÍ ðîçãëÿäàëà éîãî â ÿêîñò³ ³íñòðóìåíòà, çàâäÿêè ÿêîìó ÎÎÍ â³ä³ãðàëà á àêòèâíó ðîëü ó ñêîðî÷åíí³ ÷è óñó-íåíí³ òàêèõ ïåðåøêîä. Çã³äíî ç íàäàíèì ¿é ìàíäàòîì, ÞÍÑ²ÒÐÀË ïîêëèêàíà ñïðèÿòè ïðîãðåñèâíîìó óçãî-äæåííþ òà óí³ô³êàö³¿ ïðàâà ì³æíàðîäíî¿ òîðã³âë³.Ó íàóêîâ³é ë³òåðàòóð³ äîñë³äæåííÿì îêðåìèõ ïèòàíü óí³ô³êàö³¿ ì³æíàðîäíî¿ òîðã³âë³ ïðèñâÿ÷åíî ïðàö³òàêèõ íàóêîâö³â: À. Ñ. Äîâãåðòà, Ì. Ì. Áîãóñëàâñüêîãî, Ë. À. Ëóíöà, Ã. Ê. Ìàòâººâà, Î. Â. Ðóäåíêî, Â. Ïîï-êî, Ñ. Òåóø, Ë. Âàðøàëîì³äçå, À. Ë. Ìàêîâñüêîãî, ². Î. Õëåñòîâî¿, Í. Ã. Øâèäàê, Ê. Øì³òãîôôà òà ³íøèõ.Óêðà¿íà íå áåðå ó÷àñò³ ó áàãàòüîõ ïðèâàòíîïðàâîâèõ êîíâåíö³ÿõ, ïðèéíÿòèõ â ðàìêàõ ÞÍÑ²ÒÐÀË. Ðÿäïðîãðåñèâíèõ ïîëîæåíü òà äîñâ³ä ðîáîòè ÞÍÑ²ÒÐÀË çàëèøàþòüñÿ ïîçà óâàãîþ çàêîíîäàâöÿ. Çâàæàþ÷è íàñòð³ìêèé òåõí³÷íèé ðîçâèòîê, ³íôîðìàòèçàö³þ ñóñï³ëüñòâà, íàéö³êàâ³øèìè º äîñë³äæåííÿ ÞÍÑ²ÒÐÀË ó ãà-ëóç³ åëåêòðîííî¿ êîìåðö³¿.Ìåòîþ öüîãî äîñë³äæåííÿ º ïðîâåäåííÿ êîìïëåêñíîãî àíàë³çó êîíâåíö³é ÞÍÑ²ÒÐÀË, çîêðåìà â ãàëóç³åëåêòðîííî¿ êîìåðö³¿, âèçíà÷åííÿ ìîæëèâîñò³ ¿õ çàñòîñóâàííÿ â Óêðà¿í³, âðàõîâóþ÷è ì³æíàðîäíèé äîñâ³ä òàíàö³îíàëüíó ñïåöèô³êó.Ðåçîëþö³ºþ ÃÀ ÎÎÍ 30 ñ³÷íÿ 1997 ð. áóëî ïðèéíÿòî Òèïîâèé çàêîí «Ïðî åëåêòðîííó òîðã³âëþ», ùî çà-
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êëàâ ïðàâîâ³ îñíîâè ä³ÿëüíîñò³ â ñôåð³ åëåêòðîííî¿ òîðã³âë³. Çîêðåìà çàïðîïîíîâàíî âèçíà÷åííÿ åëåêòðîí-íîãî äîêóìåíòà, åëåêòðîííîãî äîêóìåíòîîá³ãó, åëåêòðîííîãî ï³äïèñó, âèçíàíî þðèäè÷íó ³ äîêàçîâó ñèëó çàäîêóìåíòàìè â åëåêòðîíí³é ôîðì³, âèìîãè äî åëåêòðîííîãî ï³äïèñó òîùî1. Çãîäîì, ó 2001 ð. áóëî ïðèéíÿòîÒèïîâèé çàêîí ïðî åëåêòðîíí³ ï³äïèñè. Òðåáà çàçíà÷èòè, ùî Óêðà¿íà, íàìàãàþ÷èñü ï³äòðèìàòè òàêèé ïðîöåñ,22 òðàâíÿ 2003 ð. ïðèéíÿëà Çàêîí Óêðà¿íè «Ïðî åëåêòðîíí³ äîêóìåíòè òà åëåêòðîííèé äîêóìåíòîîá³ã». Òîä³æ ïðèéíÿòî ³ Çàêîí Óêðà¿íè «Ïðî åëåêòðîííèé öèôðîâèé ï³äïèñ»2. Ïðîòå, õî÷ Óêðà¿íà ³ ïðàöþº â íàïðÿì³âèðîáëåííÿ íîðì, ÿê³ ðåãóëþâàëè á åëåêòðîííó êîìåðö³þ, àëå íàö³îíàëüíå çàêîíîäàâñòâî ïîòðåáóºíåâ³äêëàäíîãî âèð³øåííÿ òàêèõ ïèòàíü, ÿê: çàêð³ïëåííÿ îñíîâ åëåêòðîííî¿ êîìåðö³¿ ó çàêîíîäàâñòâ³ Óêðà¿íè,ïîäàëüøèé ðîçâèòîê ïðàâîâîãî ðåãóëþâàííÿ åëåêòðîííî¿ êîìåðö³¿ ç îêðåìèõ ¿¿ êàòåãîð³é ó ñïåö³àëüíèõ çà-êîíàõ, âíåñåííÿ â³äïîâ³äíèõ çì³í äî ÷èííîãî çàêîíîäàâñòâà, ÿêå ñòîñóºòüñÿ ïèòàíü åëåêòðîííîãî îáì³íó äà-íèìè, óêëàäàííÿ óãîä â åëåêòðîíí³é ôîðì³ òîùî3.Ó 2005 ð. ÞÍÑ²ÒÐÀË ï³äãîòóâàëà òåêñò Êîíâåíö³¿ ÎÎÍ ïðî âèêîðèñòàííÿ åëåêòðîííèõ ïîâ³äîìëåíü óì³æíàðîäíèõ äîãîâîðàõ (äàë³ � Êîíâåíö³ÿ)4. Öÿ Êîíâåíö³ÿ á³ëüøîþ ì³ðîþ íàìàãàºòüñÿ ïðèâåñòè çàêîíîäàâ-ñòâî ó â³äïîâ³äí³ñòü äî ïîòðåá ñó÷àñíîãî ñóñï³ëüíîãî ðîçâèòêó. Çàì³ñòü çâåðíåííÿ äî ìàòåð³àëüíî-ïðàâîâèõïèòàíü, òàêèõ ÿê ìàòåð³àëüíèé åëåìåíò îôåðòè òà àêöåïòó, ìåòà � ïðîÿñíèòè àáî ïðèñòîñóâàòè òðàäèö³éí³ïðàâèëà óêëàäåííÿ äîãîâîðó äî ðåàë³é óêëàäåííÿ åëåêòðîííèõ óãîä çà äîïîìîãîþ ²íòåðíåòó5. Êîíâåíö³ÿ õà-ðàêòåðèçóºòüñÿ ÿê òàêà, ùî ´ðóíòóºòüñÿ íà Òèïîâîìó Çàêîí³ «Ïðî åëåêòðîííó òîðã³âëþ». Ïðîòå íå âñ³ ìà-òåð³àëüí³ íîðìè Òèïîâîãî Çàêîíó áóëè ïåðåíåñåí³ äî Êîíâåíö³¿. Êîíâåíö³ÿ íå ì³ñòèòü òèõ ïîëîæåíü, ÿê³ íåáóëè âêëþ÷åí³ äî íàö³îíàëüíèõ çàêîíîäàâñòâ. Âàæëèâî, ùî äåÿê³ íîâ³ ïîëîæåííÿ ñïî÷àòêó ç�ÿâèëèñü âíàö³îíàëüíîìó çàêîíîäàâñòâ³ ³ ´ðóíòóþòüñÿ íà òèïîâîìó Çàêîí³, ïðîäîâæóþ÷è ïîºäíàííÿ ì³æíàðîäíèõ òàâíóòð³øí³õ çóñèëü6.Íåîáõ³äí³ñòü óõâàëåííÿ òàêî¿ Êîíâåíö³¿ äîñë³äæóâàâ ïàí Äæîí Ä. Ãðåãîð³, çàóâàæóþ÷è, ùî «êîíâåíö³ÿçðîáèòü âíåñîê äî àðñåíàëó çàñîá³â äëÿ ï³äâèùåííÿ ïðàâîâî¿ âèçíà÷åíîñò³ ÷è êîìåðö³éíî¿ ïåðåäáà÷óâàíîñò³â åëåêòðîííèõ ãîñïîäàðñüêèõ òðàíçàêö³ÿõ», à òàêîæ íàãîëîøóþ÷è, ùî «â äåÿêèõ êðà¿íàõ, â ÿêèõ êîíâåíö³¿ìàþòü ïåðåâàæíó ñèëó íàä çàêîíîì, â äåðæàâ³, ÿêà ïðèéíÿëà Òèïîâèé Çàêîí ïðî åëåêòðîííó òîðã³âëþ, ìîæåï³äëÿãàòè çàñòîñóâàííþ Êîíâåíö³ÿ, ÿêà íå âèçíàº åëåêòðîííó òîðã³âëþ»7. Ïåðåâàãîþ ö³º¿ Êîíâåíö³¿ º òå, ùî âèçíàºòüñÿ þðèäè÷íà ñèëà äîãîâîð³â, óêëàäåíèõ çà äîïîìîãîþ åëåê-òðîííèõ ïîâ³äîìëåíü, à ñàìå òå, ùî ïîâ³äîìëåííÿ àáî äîãîâ³ð «íå ìîæóòü áóòè ïîçáàâëåí³ ä³éñíîñò³ àáî ïî-çîâíî¿ ñèëè íà ò³é ëèøå ï³äñòàâ³, ùî âîíè ñêëàäåí³ ó ôîðì³ åëåêòðîííîãî ïîâ³äîìëåííÿ»8, ïðè÷îìó ïîíÿòòÿåëåêòðîííèõ ïîâ³äîìëåíü ââîäèòüñÿ áåçïîñåðåäíüî â ø³ñòü ðàí³øå ïðèéíÿòèõ êîíâåíö³é ÎÎÍ, ñåðåä ÿêèõÊîíâåíö³ÿ ïðî äîãîâîðè ì³æíàðîäíî¿ êóï³âë³-ïðîäàæó òîâàð³â. Ïàí Äæîí Ä. Ãðåãîð³ âèçíà÷àº, ùî òàêå ïðàâè-ëî «âñòàíîâëþº ôóíêö³îíàëüíèé åêâ³âàëåíò òðàäèö³éíèì ïðàâîâèì íîðìàì, ùî âèìàãàþòü ïàïåðîâ³ ïðèì³ð-íèêè, òàêèì ÷èíîì ³íôîðìàö³éí³ ïîâ³äîìëåííÿ ìîæóòü ìàòè òàêó ñàìó þðèäè÷íó ñèëó». Ùî ñòîñóºòüñÿ âè-ìîãè ïèñüìîâî¿ ôîðìè, òî âîíà ââàæàºòüñÿ âèêîíàíîþ øëÿõîì «íàäàííÿ åëåêòðîííîãî ïîâ³äîìëåííÿ, ÿêùî³íôîðìàö³ÿ, ÿêà â íüîìó ì³ñòèòüñÿ, º äîñòóïíîþ äëÿ ïîäàëüøîãî âèêîðèñòàííÿ»9. Ó ðàç³ ÿêùî äîãîâ³ð ìàºáóòè ï³äïèñàíèé ñòîðîíîþ, âèìîãà çàêîíîäàâñòâà ââàæàºòüñÿ âèêîíàíîþ, ÿêùî äëÿ ³äåíòèô³êàö³¿ òà íàì³ðóñòîðîíè â³äíîñíî ³íôîðìàö³¿ âèêîðèñòàíî ñïîñ³á, ÿêèé º íàä³éíèì. Ç òàêîþ ìåòîþ, ÿê ïðàâèëî, âèêîðèñòî-âóºòüñÿ åëåêòðîííèé öèôðîâèé ï³äïèñ, ñóòü ÿêîãî ïîëÿãàº â ïîñâ³ä÷åíí³ ³íôîðìàö³¿, ùî ñòàíîâèòü çàãàëüíó÷àñòèíó åëåêòðîííîãî äîêóìåíòà, òà â ï³äòâåðäæåíí³ â³ðîã³äíîñò³ ³ ö³ë³ñíîñò³ åëåêòðîííîãî äîêóìåíòà10.Êîíâåíö³ÿ ìàº îáìåæåíó ñôåðó çàñòîñóâàííÿ. Âîíà íå çàñòîñîâóºòüñÿ äî îá³ãîâèõ òà òîâàðîðîçïîðÿä÷èõäîêóìåíò³â, çâàæàþ÷è íà ñêëàäí³ñòü ñòâîðåííÿ åëåêòðîííîãî åêâ³âàëåíòó ïàïåðîâèõ äîêóìåíò³â, äëÿ ÿêèõíåîáõ³äíà ðîçðîáêà îñîáëèâèõ ïðàâèë11.Öÿ Êîíâåíö³ÿ çàñòîñîâóºòüñÿ äî ì³æíàðîäíèõ äîãîâîð³â, ñòîðîíè (êîìåðö³éí³ ï³äïðèºìñòâà) ÿêèõ ðîçòà-øîâàíî â ð³çíèõ äåðæàâàõ12. Ïðè÷îìó îñòàííº ìàº áóòè ï³äòâåðäæåíå â³äïîâ³äíèì ïîëîæåííÿì ó ñàìîìó äî-ãîâîð³. Êð³ì òîãî, Êîíâåíö³ÿ íå âèìàãàº, ùîá îáèäâ³ äåðæàâè, â ÿêèõ ðîçòàøîâàíî êîìåðö³éí³ ï³äïðèºìñòâàñòîð³í, áóëè äîãîâ³ðíèìè äåðæàâàìè, çà óìîâè, ùî ä³ëîâ³ â³äíîñèíè ñòîð³í ðåãóëþþòüñÿ ïðàâîì îäí³º¿ ³ç äî-ãîâ³ðíèõ äåðæàâ. Êîíâåíö³ÿ äàº âèçíà÷åííÿ êîìåðö³éíîãî ï³äïðèºìñòâà, ÿêèì íå ââàæàºòüñÿ ì³ñöå, äå ðîçòà-øîâàíî óñòàòêóâàííÿ, òåõí³÷í³ çàñîáè, ùî ï³äòðèìóþòü ³íôîðìàö³éíó ñèñòåìó, ³ òà îáñòàâèíà, ùî ÿêà-íåáóäüñòîðîíà âèêîðèñòîâóº äîìåííå ³ì�ÿ àáî àäðåñó åëåêòðîííî¿ ïîøòè, ïîâ�ÿçàí³ ç ÿêîþ-íåáóäü êîíêðåòíîþêðà¿íîþ, íå ñòâîðþº ñàìà ïî ñîá³ ïðåçóìïö³¿, ùî ¿¿ êîìåðö³éíå ï³äïðèºìñòâî ðîçòàøîâàíî â ö³é êðà¿í³13. Îò-æå íåìàº íåîáõ³äíîñò³ ðåºñòðóâàòè äîìåííå ³ì�ÿ çà ìåæàìè êðà¿íè, â ÿê³é çàðåºñòðîâàíî ï³äïðèºìñòâî. Òî-ìó îñíîâíèìè óìîâàìè çàñòîñóâàííÿ Êîíâåíö³¿ äî êîíêðåòíèõ äîãîâ³ðíèõ ñòîñóíê³â º: ðîçòàøóâàííÿ ñòîð³íó ð³çíèõ äåðæàâàõ ³ ïîñò³éíèé õàðàêòåð ä³ÿëüíîñò³ çàçíà÷åíîãî â äîãîâîð³ ï³äïðèºìñòâà. Ùî ñòîñóºòüñÿì³ñöÿ ïåðåáóâàííÿ ñòîð³í, òî ò³ëüêè âêàç³âêà â ñàìîìó äîãîâîð³ íà ì³ñöåçíàõîäæåííÿ ñòîð³í ìîæå áóòèñâ³ä÷åííÿì òàêîãî ì³ñöåçíàõîäæåííÿ. Ìåòîþ òàêî¿ íîðìè áóëî âñòàíîâèòè ïðåçóìïö³þ ì³ñöåçíàõîäæåííÿ,çàçíà÷åíîãî ñòîðîíîþ. Ó äîïîâ³ä³ Ðîáî÷î¿ ãðóïè ç åëåêòðîííî¿ òîðã³âë³ ðîç�ÿñíåíî, ùî òàêà ïðåçóìïö³ÿ íåìàº àáñîëþòíîãî õàðàêòåðó ³ íå äîçâîëÿº ñòîðîíàì çàçíà÷àòè ô³êòèâíå ì³ñöåçíàõîäæåííÿ, à ðîçãëÿäàºòüñÿ âñâ³òë³ ïîíÿòòÿ êîìåðö³éíîãî ï³äïðèºìñòâà ³ âèêîíóº ïðàêòè÷íó ôóíêö³þ. Òàêó íîðìó ñïðÿìîâàíî íà òå, ùîáêîæíîãî ðàçó ñòîðîíàì ïðè çàçíà÷åíí³ ï³äïðèºìñòâà íå äîâîäèëîñü ïðîâîäèòè ðîçñë³äóâàííÿ ³ âèçíà÷àòè, ÿêåç ï³äïðèºìñòâ ìàº íàéá³ëüø ò³ñíèé çâ�ÿçîê14.Êîíâåíö³ÿ ïðîïîíóº ï³äõ³ä äî ðåãëàìåíòàö³¿ ÷àñó ³ ì³ñöÿ â³äïðàâëåííÿ òà îòðèìàííÿ åëåêòðîííèõ ïîâ³äî-ìëåíü15. Êîíâåíö³ÿ òàêîæ ââîäèòü ïîíÿòòÿ åëåêòðîííî¿ îôåðòè16 ³ äîçâîëÿº óêëàäàòè äîãîâîðè ç âèêîðèñòàí-íÿì àâòîìàòèçîâàíèõ ñèñòåì ïîâ³äîìëåíü. Êîíâåíö³ÿ ïåðåäáà÷àº ìîæëèâ³ñòü ñòîð³í äîãîâîðó âèêëþ÷àòè çà-

Âàñèëåíêî Î. Ñ. Åëåêòðîííà êîìåðö³ÿ ÿê íàïðÿì óí³ô³êàö³¿ â ðàìêàõ ÞÍÑ²ÒÐÀË

339×àñîïèñ Êè¿âñüêîãî óí³âåðñèòåòó ïðàâà � 2011/1



ñòîñóâàííÿ Êîíâåíö³¿ àáî çì³íþâàòè éîãî ä³þ17.Ñüîãîäí³ ïðîáëåìà óí³ô³êàö³¿ ïðàâîâîãî ðåãóëþâàííÿ ì³æíàðîäíî¿ òîðã³âë³ øèðîêî äîñë³äæóºòüñÿ â ñó-÷àñí³é íàóêîâ³é çàðóá³æí³é äîêòðèí³. Ïàí³ Êåéò Ëåííàí, ñï³âðîá³òíèê ç þðèäè÷íèõ ïèòàíü ÞÍÑ²ÒÐÀË, ùî-äî ìàéáóòíüî¿ ðîáîòè ÞÍÑ²ÒÐÀË ó ãàëóç³ åëåêòðîííî¿ êîìåðö³¿ âèñëîâëþº òàê³ ì³ðêóâàííÿ: «Ó êîíòåêñò³ìàéáóòíüî¿ ðîáîòè ÞÍÑ²ÒÐÀË ïîâòîðèëà ñâî¿ ïåðåêîíàííÿ, ùî Òèïîâèé çàêîí ÞÍÑ²ÒÐÀË ïðî åëåêòðîííóòîðã³âëþ, Òèïîâèé çàêîí ÞÍÑ²ÒÐÀË ïðî åëåêòðîíí³ ï³äïèñè òà Êîíâåíö³ÿ ïðî åëåêòðîíí³ äîãîâîðè º áàçîþäëÿ ñïðèÿííÿ äåðæàâè åëåêòðîíí³é òîðã³âë³, àëå òðåáà çàçíà÷èòè, ùî âîíè ñòîñóþòüñÿ ëèøå ïåâíèõ ïèòàíü,ç ÿêèìè ñòèêàòèìóòüñÿ äåðæàâè, ùî áàæàþòü ìîäåðí³çóâàòè ñâîº çàêîíîäàâñòâî â ö³é ñôåð³»18.Ïàí³ Êåéò Ëåííàí òàêîæ çàçíà÷àº, ùî ó 2006 ðîö³ ÞÍÑ²ÒÐÀË ðîçãëÿíóëà çàïèñêó, ï³äãîòîâëåíó ¿¿ ñåêðå-òàð³àòîì, ùî ìàëà íàì³ð ï³äãîòóâàòè êîìïëåêñíèé äîâ³äêîâèé äîêóìåíò äëÿ íàäàííÿ äîïîìîãè çàêîíîäàâöÿìòà îñîáàì, â³äïîâ³äàëüíèì çà ðîçðîáêó ïîë³òèêè, à ñàìå ó êðà¿íàõ, ùî ðîçâèâàþòüñÿ, ñòâîðèòè ñïðèÿòëèâ³ïðàâîâ³ óìîâè â ñôåð³ åëåêòðîííî¿ òîðã³âë³. Ñåðåä òåì, ÿê³ âêëþ÷åí³ äî öüîãî äîêóìåíòà, áóëè òàê³:çàñâ³ä÷åííÿ â³ðîã³äíîñò³ ³ òðàíñêîðäîííå âèçíàííÿ åëåêòðîííèõ ï³äïèñ³â; íåñïðàâåäëèâà êîíêóðåíö³ÿ ³ øà-õðàéñüêà êîìåðö³éíà ïðàêòèêà â åëåêòðîíí³é òîðã³âë³; ê³áåðçëî÷èíí³ñòü.Òàê, ó 2007 ð. Ñåêðåòàð³àò â³äïîâ³äíî äî ïðîõàííÿ ÞÍÑ²ÒÐÀË ï³äãîòóâàëà âèá³ðêîâèé ðîçä³ë êîìïëåêñ-íîãî äîâ³äêîâîãî äîêóìåíòà (A/CN.9/630 è Add.1-5) ³ ïðåäñòàâèëà éîãî íà ðîçãëÿä ÞÍÑ²ÒÐÀË íà ¿¿ 40-é ñåñ³¿ó 2007 ð., ÿêèé çãîäîì îïóáë³êîâàíî ³ ì³ñòèòü äâ³ ÷àñòèíè: 1) åëåêòðîíí³ ìåòîäè ï³äïèñàííÿ ³ çàñâ³ä÷åííÿâ³ðîã³äíîñò³; 2) òðàíñãðàíè÷íå âèêîðèñòàííÿ ìåòîä³â ï³äïèñàííÿ ³ çàñâ³ä÷åííÿ â³ðîã³äíîñò³.Äîêòîð Àííà Ô³òöãåðàëüä òà ïàí³ Àííàë³çà Ìîåíñ íàâîäÿòü ïðèíöèïè åëåêòðîííî¿ òîðã³âë³, çàóâàæóþ-÷è, ùî òàêèé ïåðåë³ê íå º âè÷åðïíèì: 1) ð³âí³ñòü òðàäèö³éíèõ òà åëåêòðîííèõ òðàíçàêö³é, 2) ñòâîðåííÿäîâ³ðè åëåêòðîííèì òðàíçàêö³ÿì; 3) ó÷àñòü íåóðÿäîâèõ îðãàí³çàö³é ó ðåãóëþâàíí³ åëåêòðîííî¿ òîðã³âë³ òà4) â³äêðèò³ñòü äæåðåë åëåêòðîííî¿ òîðã³âë³19. Ðîçãëÿäàþ÷è ïåðøèé ïðèíöèï, àâòîðè íàãîëîøóþòü íà òîìó,ùî ³ñíóþ÷³ ïðèíöèïè ìîæóòü òàêîæ áóòè çàñòîñîâí³ äî åëåêòðîííèõ òðàíçàêö³é, åëåêòðîííèõ ïðîäóêò³â òàä³ÿëüíîñò³ îí-ëàéí, âèîêðåìëþþ÷è ïèòàííÿ ïðî ñòâîðåííÿ ³ ÷èíí³ñòü åëåêòðîííèõ äîãîâîð³â, äåÿê³ ïèòàííÿ³íòåëåêòóàëüíî¿ âëàñíîñò³, ðåãóëþâàííÿ ä³ÿëüíîñò³ îí-ëàéí. Ùîäî äðóãîãî ïðèíöèïó, òî àâòîðè ðîçãëÿäàþòüéîãî ó ñâ³òë³ çàêîí³â ùîäî êîíô³äåíö³éíîñò³ ïåðñîíàëüíî¿ ³íôîðìàö³¿ ïðî ó÷àñíèê³â åëåêòðîííî¿ òîðã³âë³, çà-õèñò ñïîæèâà÷³â òà ³íòåðíåò-çëî÷èííîñò³.Ñüîãîäí³ Êîíâåíö³ÿ ùå íå íàáóëà ÷èííîñò³, îñê³ëüêè íåîáõ³äíî îòðèìàòè ïðèíàéìí³ òðè ðàòèô³êàö³éí³ãðàìîòè àáî äîêóìåíòè ïðî óõâàëåííÿ, çàòâåðäæåííÿ ÷è ïðèºäíàííÿ20. Ñüîãîäí³ 18 äåðæàâ ï³äïèñàëè Êîí-âåíö³þ, àëå íå ðàòèô³êóâàëè ¿¿. Ïðîòå êðà¿íè, ÿê³ ïðèéíÿëè â³äïîâ³äíå çàêîíîäàâñòâî ñòîñîâíî åëåêòðîííî-ãî öèôðîâîãî ï³äïèñó, ìîæóòü çðîáèòè ïåðåîö³íêó çàêîíîäàâñòâà â ñâ³òë³ Êîíâåíö³¿21. Êîíâåíö³ÿ ðîçâèâàº ïî-ëîæåííÿ, çàêëàäåí³ â ðîçðîáëåíèõ ðàí³øå ÞÍÑ²ÒÐÀË Òèïîâîìó çàêîí³ ïðî åëåêòðîííó òîðã³âëþ ³ Òèïîâî-ìó çàêîí³ ïðî åëåêòðîíí³ ï³äïèñè. Òàêèì ÷èíîì, óðàõîâóþ÷è òå, ùî ñüîãîäí³ â Óêðà¿í³ ïðèéíÿòî Çàêîí Óêðà¿íè «Ïðî åëåêòðîíí³ äîêóìåí-òè òà åëåêòðîííèé äîêóìåíòîîá³ã», â ÿêîìó äîòðèìàíî ôóíêö³îíàëüíî-åêâ³âàëåíòíèé ï³äõ³ä äî ðîçóì³ííÿåëåêòðîííîãî äîêóìåíòà, çàïðîïîíîâàíèé Òèïîâèì çàêîíîì ÞÍÑ²ÒÐÀË «Ïðî åëåêòðîííó êîìåðö³þ»22, à òà-êîæ Çàêîí Óêðà¿íè «Ïðî åëåêòðîííèé öèôðîâèé ï³äïèñ», ìîæëèâ³ñòü ïðèºäíàííÿ Óêðà¿íè äî Êîíâåíö³¿ ºïîñë³äîâíèì êðîêîì äî ðåãóëþâàííÿ â³äíîñèí ó ñôåð³ åëåêòðîííî¿ òîðã³âë³. Äâîìà àðãóìåíòàìè íà êîðèñòüïðèéíÿòòÿ Êîíâåíö³¿ êðà¿íàìè, ÿê³ âæå óñóíóëè ïåðåøêîäè äëÿ çä³éñíåííÿ åëåêòðîííî¿ êîìåðö³¿ º íèæ÷åâè-êëàäåí³. Ïî-ïåðøå, ó÷àñòü ó Êîíâåíö³¿ ñïðèÿòèìå ïðèñòîñóâàííþ äî äîãîâîð³â â åëåêòðîíí³é ôîðì³ äåÿêèõ³íøèõ êîíâåíö³é, ó÷àñíèöåþ ÿêî¿ ìîæå áóòè äåðæàâà. Ïî-äðóãå, ðàòèô³êàö³ÿ ñïðèÿòèìå çàãàëüíîìó ïðèéíÿò-òþ êðà¿íàìè, ùî á³ëüøå ïîòðåáóþòü ïðèéíÿòòÿ òàêî¿ Êîíâåíö³¿, ³ íàâ³òü ìîæå ïîì�ÿêøèòè â³äíîñèíè ì³æñòîðîíàìè, ùî ïðèéìàþòü Êîíâåíö³þ, õî÷à Êîíâåíö³ÿ íå âèìàãàº âçàºìíîñò³23. Çàãàëîì Êîíâåíö³ÿ ìàº ïðî-ãðåñèâíèé õàðàêòåð, ñïðÿìîâàíà íà ï³äâèùåííÿ åôåêòèâíîñò³ êîìåðö³éíî¿ ä³ÿëüíîñò³, â³äêðèâàº íîâ³ ìîæëè-âîñò³ äëÿ â³ääàëåíèõ îäèí â³ä îäíîãî ñòîð³í ³ ðèíê³â, ñòâîðþº óí³ô³êîâàí³ ïðàâèëà äëÿ âèêîðèñòàííÿ åëåê-òðîííèõ ïîâ³äîìëåíü ó ì³æíàðîäíèõ äîãîâîðàõ, ìîæå áóòè áàçèñîì äëÿ ðîçâèòêó ì³æíàðîäíîãî ïðàâà ³íàö³îíàëüíîãî çàêîíîäàâñòâà.
1 Ðåçîëþö³ÿ Ãåíåðàëüíî¿ Àñàìáëå¿ ÎÎÍ N ÎÎÍ A/51/628 â³ä 16 ãðóäíÿ 1996 ð. «Òèïîâèé çàêîí ïðî åëåêòðîííó òîðã³âëþ»,ïðèéíÿòèé Êîì³ñ³ºþ Îðãàí³çàö³¿ Îá�ºäíàíèõ Íàö³é ç ïðàâà ì³æíàðîäíî¿ òîðã³âë³» (ÞÍÑ²ÒÐÀË), ³ Êåð³âíèöòâî ç ïðèéíÿòòÿÎÎÍ ¹ A/51/628 â³ä 16.12.1996.2 Æåë³õîâñüêèé Â. Ì. Ïðàâîâå ðåãóëþâàííÿ åëåêòðîííî¿ êîìåðö³¿: äîñâ³ä îêðåìèõ êðà¿í ñâ³òó // Íàóêîâî-ïðàêòè÷íèé æóð-íàë. � 2004. � ¹ 10. � Ñ. 25�27.3 Ñòàõººâà Î. Î. Åëåêòðîííà êîìåðö³ÿ ó êîíòåêñò³ óêëàäàííÿ äîãîâîðó ì³æíàðîäíî¿ êóï³âë³-ïðîäàæó òîâàð³â / Ìàòåð³àëèÂñåóêðà¿íñüêî¿ íàóêîâî-ïðàêòè÷íî¿ ³íòåðíåò-êîíôåðåíö³¿ «Ñîö³óì. Íàóêà. Êóëüòóðà»: [Åëåêòðîííèé ðåñóðñ]: http://intkonf.org/staheeva-oo-elektronna-komertsiya-u-konteksti-ukladannya-dogovoru-mizhnarodnoyi-kupivli-prodazhu-tovariv/4 Êîíâåíö³ÿ ÎÎÍ ïðî âèêîðèñòàííÿ åëåêòðîííèõ ïîâ³äîìëåíü â ì³æíàðîäíèõ äîãîâîðàõ, (A/60/515): [Åëåêòðîííèé ðå-ñóðñ]: http://www.uncitral.org/pdf/russian/texts/electcom/06-57454_Ebook.pdf5 Fitzgerald, A. and A. Moens. Regulating electronic commerce: emerging principles for the regulation of internet transactions. InConvergence of legal systems in the 21 st century: general reports delivered at the XVIth International Congress of Comparative Law(Brisbane, Australia, 14-20 July 2002). Brussels, Bruylant, 2006. p. 1566-1580.: [Åëåêòðîííèé ðåñóðñ]: http://eprints.qut.edu.au/10659/1/eprint_BK_10659.pdf6 Boss, A.H. The evolution of commercial law norms: lessons to be learned from electronic commerce. Brooklyn journal of inter-national law (Brooklyn, N.Y.) 34:3:673-708, 2009: [Åëåêòðîííèé ðåñóðñ]: //http://www.brooklaw.edu/~/media/PDF/LawJournals/340
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Äîñë³äæåííÿ ïðèñâÿ÷åíî âèâ÷åííþ ïèòàíü óí³ô³êàö³¿ ì³æíàðîäíîãî ïðèâàòíîãî ïðàâà â ðàìêàõ ðîáîòè ÞÍÑ²ÒÐÀË óñôåð³ åëåêòðîííî¿ êîìåðö³¿, çîêðåìà, àíàë³çó êîíâåíö³é òà ³íøèõ äîêóìåíò³â ÞÍÑ²ÒÐÀË ó ñôåð³ åëåêòðîííî¿ òîðã³âë³, àíàë³çó¿õ îñíîâíèõ ïîëîæåíü, ðîë³ â ïðîöåñ³ óí³ô³êàö³¿ òà âèçíà÷åííþ ìîæëèâîñò³ ¿õ çàñòîñóâàííÿ â Óêðà¿í³.Êëþ÷îâ³ ñëîâà: åëåêòðîííà êîìåðö³ÿ, ÞÍÑ²ÒÐÀË, óí³ô³êàö³ÿ ì³æíàðîäíîãî ïðèâàòíîãî ïðàâà, åëåêòðîííèé ï³äïèñ, åëå-êòðîííå ïîâ³äîìëåííÿ.
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Èññëåäîâàíèå ïîñâÿùåíî èçó÷åíèþ âîïðîñîâ óíèôèêàöèè ìåæäóíàðîäíîãî ÷àñòíîãî ïðàâà â ðàìêàõ ÞÍÑÈÒÐÀË â ñôå-ðå ýëåêòðîííîé êîììåðöèè, â ÷àñòíîñòè, àíàëèçó êîíâåíöèé è äðóãèõ äîêóìåíòîâ ÞÍÑÈÒÐÀË â ñôåðå ýëåêòðîííîé òîðãîâ-ëè, àíàëèçó èõ îñíîâíûõ ïîëîæåíèé, ðîëè â ïðîöåññå óíèôèêàöèè è îïðåäåëåíèþ âîçìîæíîñòè èõ ïðèìåíåíèÿ â Óêðàèíå.Êëþ÷åâûå ñëîâà: ýëåêòðîííàÿ êîììåðöèÿ, ÞÍÑÈÒÐÀË, óíèôèêàöèÿ ìåæäóíàðîäíîãî ÷àñòíîãî ïðàâà, ýëåêòðîííàÿ ïîä-ïèñü, ýëåêòðîííîå ñîîáùåíèå.
Summary

This research is devoted to the study of the issues of unification of private international law within the framework of UNCITRALin the sphere of electronic commerce, analysis of the conventions and other instruments of UNCITRAL, consideration of general pro-visions thereof, their role in unification process and revealing the possibility of their application in Ukraine.Key words: electronic commerce, UNCITRAL, unification of private international law, electronic signature, electronic communi-cations. Îòðèìàíî 28.12.2010
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