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ÐåçþìåÓ ñòàòò³ ðîçãëÿäàþòüñÿ ì³æíàðîäíî-ïðàâîâ³ ôîðìè ñï³âïðàö³ ïî îêðåìèõ âèäàõ åíåðãåòè÷íèõ ðåñóðñ³â. Ðîçêðèâàþòüñÿîñîáëèâîñò³ ðåãóëþâàííÿ ãëîáàëüíî¿ åíåðãåòè÷íî¿ ñï³âïðàö³ â ðàìêàõ ÃÀÒÒ/ÑÎÒ. Ó ïîð³âíÿëüíîìó êîíòåêñò³ âèâ÷àºòüñÿñï³ââ³äíîøåííÿ íîðì ÄÅÕ ³ ÃÀÒÒ. Íå äèâëÿ÷èñü íà ïðîãðåñèâí³ òåíäåíö³¿ ÄÅÕ, ó çàáåçïå÷åíí³ åíåðãåòè÷íî¿ áåçïåêè â³í ïî-òðåáóº îíîâëåííÿ.Êëþ÷îâ³ ñëîâà: ÃÀÒÒ/ÑÎÒ, åíåðãåòè÷íà êðèçà, åíåðãåòè÷íà áåçïåêà, Äîãîâ³ð äî Åíåðãåòè÷íî¿ Õàðò³¿, ì³æíàðîäíàòîðã³âëÿ.
ÐåçþìåÂ ñòàòüå ðàññìàòðèâàþòñÿ ìåæäóíàðîäíî-ïðàâîâûå ôîðìû ñîòðóäíè÷åñòâà ïî îòäåëüíûì âèäàì ýíåðãåòè÷åñêèõ ðåñóðñîâ.Ðàñêðûâàþòñÿ îñîáåííîñòè ðåãóëèðîâàíèÿ ãëîáàëüíîãî ýíåðãåòè÷åñêîãî ñîòðóäíè÷åñòâà â ðàìêàõ ÃÀÒÒ/ÂÒÎ. Â ñðàâíèòåëü-íîì êîíòåêñòå èçó÷àåòñÿ ñîîòíîøåíåé íîðì ÄÝÕ è ÃÀÒÒ. Íåñìîòðÿ íà ïðîãðåññèâíûå òåíäåíöèè ÄÝÕ, â îáåñïå÷åíèè ýíåðãå-òè÷åñêîé áåçîïàñíîñòè îí íóæäàåòñÿ â îáíîâëåíèè.Êëþ÷åâûå ñëîâà: ÃÀÒÒ/ÂÒÎ, ýíåðãåòè÷åñêèé êðèçèñ, ýíåðãåòè÷åñêàÿ áåçîïàñíîñòü, Äîãîâîð ê Ýíåðãåòè÷åñêîé Õàðòèè,ìåæäóíàðîäíàÿ òîðãîâëÿ.

SummaryProvision characters are explained in global energy collaboration GATT system. From the point of energy resources exchange aswell as trade, first the crucial overview comes to ECT as general supported normative act for energy security and its foothold GATT.The importance in international trade of energy resources and its mutual comparison with GATT is widely researched. ECT regime, aswell as notion of investor and investment and other cases raises its legal importance. A serious necessity forwarded for renewal evenattaining multilateral agreement approach peculiarities toward a universal law order of informational trade regime of energy resourcesbetween transit and import countries exported ECT energy resources.Key words: GATT/WTO, energetic crisis, energy security, Energy Charter Treaty. Îòðèìàíî 22.12.2011
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5.1. �Paris regime� � Legal Instruments Based Upon the Convention on Third Party Liability in the Fieldof Nuclear Energy5.1.1. The 1960 Paris ConventionThe 1960 Paris Convention (entered into force in 1 April 1968) was the first cornerstone international treatydealing with nuclear (third party) liability under the auspices of the OECD. It is, with a general notion of treaty law,an open convention to any member States of the OECD and to any non-member States with the consent of theContracting Parties; however, this mitigated option has not eventuated a worldwide adherence to this regime, it hasnot yet increased the willingness of States toward the access process, so a genuine limited participation of States hasprevailed thereupon. In the event of a nuclear accident supervenes in the territory of a State Party to the Paris Convention and sub-sequent damage or loss has been unanimously emerged in another State, which is also a Party to the ParisConvention, the provisions of the Paris Convention incumbent upon only the victim State will be applicable. As illustrated by Articles 3-5, the Paris Convention establishes the maximum liability of the operator irrespec-tive of the commission of an error, the liability for compensation1 shall be covered by insurance or other financial
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security, while �no other person shall be liable for damage caused by a nuclear incident� � as Article 6 exemplifiesit2. Subsequently, the term �State liability� has been excluded from its ambit, by reason of establishing the operator�sexclusive liability in the general scope of the present convention (entirely civil liability regime, explicitly exclusiveand strict liability being evolved). As to proof of this characterization, liability under the Paris Convention is chan-nelled to the operator of the specific nuclear installation, with no regard to whether causality obtains between thecause as the operator�s fault and the caused damage. Henceforth, these strict (irrespective of fault and negligence ofthe operator) and financially effective rules pertaining to the operator�s liability are counterbalanced, the focal andsubstantial provisions of the liability regime stipulate time limitation for the submission of claims and limitation ofthe amount of liability, which resulted in narrowing the scope of the operator�s strict liability without imposing seri-ous and virtual restrictions.As for the amount of compensation, Article 7 declares that �the aggregate of compensation required to be paidin respect of damage caused by a nuclear incident shall not exceed the maximum liability established� in accordancewith the provisions of the convention3.Concerning the lapse of the action before the courts, the limitation in time is rather problematic, because e.g.,beyond the domain of financial losses and damages, personal and bodily injury caused by radioactive contamina-tion may not become manifest for years after the accident (while, proving the causal relation between the accidentand the injury having incubated for years is rather ponderous). Before the national courts, the right of compensationunder the Paris Convention �shall be extinguished if an action is not brought within ten years from the date of thenuclear incident�4. Nevertheless, a subsidiary rule concedes that national legislation may, however, �establish aperiod longer than ten years if measures have been taken by the Contracting Party in whose territory the nuclearinstallation of the operator liable is situated to cover the liability of that operator in respect of any actions for com-pensation begun after the expiry of the period of ten years�5.Within the purview of the Paris Convention, the rudimentary purpose was to ensure that adequate compensationshould be made available for victims in the Installation State as well as in affected States. By no means, this mech-anism demonstrated the tangible duty or obligation incumbent upon the States; however, States had engaged them-selves to establish an efficient legal regime by means of the stipulation of compensation provisions for victims resid-ing within and outside the territory of the Installation State.As of May 2010, only 16 States were contracting parties to the Paris Convention, so thus its efficiency is dubi-ous by its participation and in the time being when the prospects of the 1950s evolved by the most-developedWestern States does not seem to meet the requirements of the altered world order and the new and emphatic role ofthe nuclear industry6. Accordingly, the efforts of the revision relating to the Paris regime concentrate on these afore-mentioned, detailed issues7, which are yet proceeding and resulted with adopted conventions as the 2004 Protocolor the attempt of 1988 Joint Protocol with its fiasco caused by the inherent gaps and pitfalls8.5.1.2. The 1963 Brussels Supplementary ConventionThe Paris Convention had been amended three times9, but the Contracting Parties, prior to the first amendingProtocol, had convincingly realized that the system of civil liability neither can be preserved and nor can be recti-fied through only a superficial and mere revision of the existing nuclear liability law (due to its fundamental prin-ciple concerning the operator�s exclusive and strict liability)10.As a result of the efforts for the sake of making the amounts of compensation for liability of operators propor-tionate to the scale of the consequences of nuclear incidents, many of the Parties to the Paris Convention adoptedthe Brussels Supplementary Convention11, an international instrument functioning in full compliance with the ParisConvention by means of securing public funds for the compensation of victims. Thus, State liability has been implic-itly and additionally incorporated into the liability regime governed by the Paris Convention, because the Signatoriesof the Brussels Supplementary Convention admitted that the liability of the operator limited in time (10 years) andthe amount of compensation (SDR 5 to 15 Million) under the Paris Convention would not be adequate for reim-bursing the damage caused. Thus, for providing the remaining amount (in an extended time-limit, as well), the Stateconcerned shall enter into the process with the aim of reconsidering the obstacles of the existing regime in success.Hereby, similarly to the amendments to Paris Convention, in 2004, the Protocol to Amend the BrusselsSupplementary Convention has been adopted.The pivotal novelty of this modified instrument was the tier-based funding mechanism, which supplemented theoperator�s absolute legal liability with financial means based on external resources entailing the liability of theState(s) in addition to guaranteeing the availability of these resources (in sum, SDR 300 Million equivalent withapprox. � 360 Million, provided by three tiers, after the Protocol of 2004 not in force: � 1.5 Billion). This systemhas been built up as follows:The first tier determines the operator�s maximum financial liability (at least SDR 5 Million, equivalent withapprox. � 6 Million, after the Protocol of 2004: at least � 700 Million). Thus, claims are covered by private-basedinsurance or other (private-based) financial security according to the operator�s limited compensation amount.The second tier requires the Installation State, in the territory of which the operator of the given nuclear powerplant is situated, to make public funds available under national law. Thus, at the level of the second tier under anunlimited legal liability regime, the amount of compensation supplied by the operator will be supplemented by pub-lic funds secured by the Contracting Party (the difference between SDR 175 Million and the amount required underthe first tier, equivalent with approx. � 210 Million, after the Protocol of 2004: � 500 Million).
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The third tier draws on international public funds made available by the States pursuant to Point b) of Article 3and Article 12 of the Brussels Supplementary Convention (SDR 125 Million, equivalent with approx. � 150 Million,after the Protocol of 2004: � 300 Million). The three-tier mechanism imposes absolute legal liability on the operator, meaning that no demonstration offault or negligence shall be proved, therefore, no instrument concerns the exclusive liability of States in the scopeof nuclear law, but exclusive jurisdiction is granted to the courts of the Installation State.In itself, this noteworthy mechanism (ensuring compensation from the resources of States, in re the residualamount without having been embodied by the operator�s limited amount) ought not to entail the recognition andimplementation of State liability, the three-layered system shall only be considered as the possibility of de factoresidual obligation:to compensate and to ensure that adequate reparation shall be obtained for any damage or loss incurred; as a first step taken in the direction of the process with the aim of restricting the operator�s strict liability in the-ory, and to increase the implicit, additional, residual and rudimentary role of State (financial, fund-providing) liability. Viz., in the framework of international legislation, liability of States could not be recognized without explicitobligations concerning the recorded liability rules based upon binding treaties incumbent upon States. It shall betraced back to the feature of international law, as States are simultaneously the legislators, recipients, entitled andobligors of rights and duties being included the adopted international instruments reflecting their interests and pur-poses throughout the membership status. It was, not only in 1968, inconceivable that all the participating States weregoing to join and apply efficiently such a legislation being established in the third tier, thereupon its outlook was notprimarily alluring; leastways, as they are manifested as such the expectations and aims of the provisions enumerat-ed in the convention. The existing but so far dubious joint revision process in accordance with the 1960 ParisConvention highlighted that kind of weakness.5.2. �Vienna Regime� � Legal Instruments Based Upon the Convention on Civil Liability for NuclearDamage5.2.1. The 1963 Vienna ConventionIn 1963, in parallel with the efforts taken by the OECD-member States, under the aegis of the IAEA, the ViennaConvention had been adopted as a new multilateral civil liability-based convention (entered into force in 12November 1977), but this intention has not been achieved successfully because of the limited participation (as ofMay 2010, 36 countries were contracting parties of the Convention), while, in principle, its declared pursuit has beenthe creation of the first universal nuclear third liability convention. The basic principles and objectives of the twoliability-model treaties had been concluded in close interrelationship, the Paris and Vienna Convention are identicalon the issues of exclusive and strict liability of the operator (Article IV of Vienna Convention); on limitation of lia-bility in amount and in time (Articles V and VI of Vienna Convention); on mandatory financial coverage of the oper-ator�s liability (Article VII of the Vienna Convention) and ultimately on the jurisdiction of the competent courts ofthe State of the nuclear installation (Articles XI-XII of Vienna Convention).Contrary to the provisions of the Paris regime, the Vienna-based regime did not fix an upper ceiling or maxi-mum amount of liability, as it is set forth in Article V of the Convention: �the liability of the operator may be lim-ited by the Installation State to not less than USD 5 Million for any one nuclear incident.� In contempt of the pre-vious advantage, the inadequacy of the present regime (correspondingly to the Paris regime) emerged as the resultof the Chernobyl accident12, considering the quarter centennial or nearly 30-year period of experiences of imple-mentation, besides, it has to be mentioned that variable political and economic conditions entered into the interna-tional stage after the adoption of the liability-based conventions in question13. Several attempts and measures hadbeen put forward to transform the Vienna regime into a more efficient and modernized regime by means of impos-ing amendments to the Vienna Convention in the framework of the IAEA. The attempts were, at least, three-sided.5.2.2. The First Attempt � The 1988 Joint Protocol Relating to the Application of the Vienna and ParisConventions on Liability for Nuclear Damage In view of the problems ensuing from the immense tragedy at Chernobyl, the gaps and obstacles of the existentlegal environment and regulation system had been clearly manifested14. For the next years, States� attentions andlegislative intentions were focused upon the elaboration of the 1988 Joint Protocol (entered into force 27 April 1992)having demonstrated the joint or mutual co-operation and efforts taken by the IAEA and the OECD within a systemof considerable scope of subtlety, while bearing in mind the fact that �the Vienna Convention and the ParisConvention are similar in substance and that no State is at present a Party to both Conventions�15. Parties either tothe Paris or to the Vienna Convention had pledged themselves that an urgent revision of the instruments of nuclearliability should have been crucially established16. High number of States submitted proposals for framing a new con-vention on State liability for nuclear damage but the clarification of the relationship between State and civil liabili-ty was thwarted by some States that refused to assume responsibility for transboundary harm caused by nuclearfacilities under their jurisdiction or control. The realization of linkage between the two civil liability-based conven-tions prognosticated the two-folded civil liability regime, as opposed to the contingent and initially despairing con-stitution of State liability through joint mechanisms. The original purpose of the Joint Protocol was an appraised326
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desire to induce the number of the participating States in the contemplated field of unification and to form a bridgebetween the, at least, two-folded regime by means of establishing �a link between the Vienna Convention and theParis Convention by mutually extending the benefit of the special regime of civil liability for nuclear damage setforth under each Convention and to eliminate conflicts arising from the simultaneous applications of bothConventions to a nuclear incident�17.Thus, the Joint Protocol had the intention to point out and form a �bridge� between the Vienna Convention andParis Convention for the purpose of ensuring the benefits in accordance with the fact of either convention had beenextended to the Parties to the other convention18. Thus, if a nuclear accident occurs at a site of a nuclear installationsituated in the territory of a Party to the Paris Convention (and vice versa, to the Vienna Convention) and causesdamage and losses to persons or property in the territory of a Party to the Vienna Convention (and vice versa, to theParis Convention), but one convention will be exclusively applicable to the accident; the operator of the concernedinstallation will be held liable for such damage or loss incurred. The operator�s liability is determined in accordancewith that Convention (irrespective of which one, either Paris or Vienna), i.e. the operator is always liable under theapplicable Convention shall be that to which the operator�s State is a Party within whose territory the installation issituated, and the amount of liability is determined by the legislation of that State (in addition to the provisions of theConvention through the financial means of the municipal law of the State).Furthermore, the aspects of State participations and involvements comprehended in the two conventions, withrelatively broad adherence, are disproportionate, because Paris Convention had been signed by a group of States ofthe OECD, whereas the Vienna Convention had been intended to regulate the related issues on a worldwide scale.Contrary to the general acceptance of the operator�s absolute liability, States shall be committed for pooling publicfunds upon; this mechanism could be considered without constrained inclusion to be a special and financial form ofthe implicit appearance of the term �State liability�. The Paris- and Vienna-based conventions had been designed forenhancing and combining an expanded liability regime determined by a de lege ferenda instrument, which uniformlyformulated the legal regime of nuclear liability; however, upon the actual adoption of the Joint Protocol the doctrineof de lege lata was applied. Accordingly, the possible anomaly arising from the simultaneous applications of the conventions in questionimplied, in principle, no longer a problem, as Articles II-III of the Joint Protocol point out. As it is illustrated byArticle II, �the operator of a nuclear installation situated in the territory of a Party to the Vienna Convention shallbe liable in accordance with that Convention for nuclear damage suffered in the territory of a Party to both the ParisConvention and this Protocol�, and vice versa. Consequently, reminding the fact once more, that in principle, theParties to the Paris/Vienna Convention and to the Joint Protocol are no longer regarded as non-member States with-in the purview of the Vienna/Paris Convention; furthermore, they are mutually regarded as Contracting Parties,whenever the operative provisions of either Convention are applicable and both Parties may claim compensation, ifthe States affected by the incident are Parties to the Joint Protocol. Therefore, the primarily initiatives of the JointProtocol provided the legal basis for eliminating the difficulties and impediments emerging from the two distinctlegal regimes and contradictions. After the certain time has passed, only 26 States were parties to a Protocol that was going to form a bridgebetween a universal convention with genuinely achievable postulates and a regional convention based upon the com-pliance of the highly inter-connected, developed Western States with analogous economic, political and nuclearissues. The leading role was going to be attributed to the industrialized nuclear power generating Western regionparticipating in the Paris Convention, while this method was going to be complemented by the opportunity of theuniversal-type of the Vienna Convention. Primarily, this kind of mixture was holding forth the success of theProtocol by compounding of the benefits of the two regimes while eliminating the inconveniences through the appli-cation of the provisions being akin to within the other regime. Without doubting the appropriate purposes and recog-nition of the Protocol, as the time being, after the waves of revisions and re-codification, sometimes by means of re-consideration in the 1990s, the disappointing complications of the multi-fragmented regime shall be emphasized,wherein this Protocol could not successfully act its added part in the practice.The solution of fragmentation within the nuclear liability regime may no more be envisaged in the frameworkof the Protocol, that is thence and solidly under critics on its precipitate character after the pressure and urge ofaction after the Chernobyl tragedy without due and basic consideration of the entire system (excluding the possibil-ity of conjoining two single regimes). Its fiasco brought the light of the problems arising out of the inherent dis-crepancies and fundamental uncertainties, by way of duplicating the deficiencies, whether they had already been inforce within the rules of either the Paris or the Vienna Convention, of the efficient redress issues. In sum, a moreefficient instrument had to ensure that in the case of a nuclear accident, much greater financial compensation wouldbe made available to a much larger number of victims in respect of a much broader scope of nuclear damage thanever before19, while, as Schwartz had correctly admitted, the Joint Protocol, in principle, �could only target the sec-ond of these goals, enabling compensation to be made available to a larger number of victims, and it could only doso to the extent that Paris and Vienna Convention states were prepared to adhere to it�20. 5.2.3. The Second and Third Attempts (Dual Steps) � The 1997 Protocol to Amend the Vienna Conventionand the 2003 Protocol amending the Vienna Convention The Vienna regime, scilicet, the Vienna Convention entered into force 14 years after its adoption, which entailedprospective anomalies by reason of the long interval between its codification and taking of effect afterwards (albeit,only five instrument of ratifications were required, as it is set forth in Article XXIII). 
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Until 1997, two main instruments had governed the liability regulation operating under the auspices of the IAEA(Vienna Convention) and OECD (Paris Convention), involving the complexity of liability rules with the problem ofthe separate (Paris- and Vienna-based) mechanisms incorporated into the conventions dealing with the similar ques-tions in a possible form of a nature of interrelationship. In 1997, nine States signed the Protocol to Amend the ViennaConvention on Civil Liability for Nuclear Damage,21 although its membership is considerably and originally restrict-ed (currently, there are only 5 Parties to the Protocol that had further received 15 signatures, as well). There was aso-called two-stage process, as firstly the chief aim was to amend the certain provisions of the Vienna Conventionbeing considered to be inefficient of the time had passed, while secondly, the question was seriously raised of estab-lishing a new supplementary convention by which additional funds were to be provided by the international com-munity of States22.International initiatives after preparation arisen from prolonged observations were designated to supplement andrevise the Vienna Convention in a broader scope aiming to attain three main objectives, as:the requirement of adequate compensation for damage and more financial means to compensate victims (Article2 and Articles 7-9), presumptively being composed of contributions from the nuclear power generating States andcontributions of States being proportionally to the rate of assessment provided to the budget of the United Nations);extending the notion of damage (Article 2), which was one of the most desired novelties; the re-definition ofnuclear damage reflected the intention to secure full compensation for victims23;the demand to authorize more individuals/persons being entitled to compensation due to the revised concept ofnuclear damage, more entities from an extended geographical scope of participation, e.g. jurisdiction of coastalStates can claim compensation for the injuries and damages caused by nuclear incidents (Articles 7-8 and Articles12-13)24.The other milestone revision settled by the Protocol has been to set the possible limit of the operator�s liabilityat not less than SDR 300 Million (Paragraph 1 of Article 7) at the lowest limit in principle. The limit of the liabili-ty shall not be less than SDR 150 Million, but the amount, up to the amount of SDR 300 Million, shall be madeavailable by the State in addition to compensating nuclear damage by means of public funds (unambiguously, theexceeding of the traditional approach of strict civil liability represented by e.g. the Vienna Convention, without theexplicit recognition of State liability).Similarly, the Protocol revised the provisions of the Vienna Convention on the time limit for submission ofclaims for nuclear damage, in excerpt it was 30 years from the date of the nuclear incident for compensation for lossof life and personal injury (Article 8), while the time limit concerning the other types of damages remained un-amended (10 years from the date of the incident).Since the Vienna regime was substantially revised afterwards, in 1997, the inconveniences no longer influencedthe behaviour of States concerning the intentional non-attendance and unconcern within the confines of this regime.Thus, the presumptive future prospects on the ground of the newly formulated Vienna regime as amended by theProtocol held out the promise for settling and simplifying the discrepancies and controversial issues. Since then, theexperience and observations of State practice have been contradicting these expectations of high account, whichunequivocally proves the inefficiencies and deficiencies of the outlook drafting in 1997, for what reason the inter-national community has taken exception to States� assistance to the attitude raising the fiasco of the revisions andre-codification. The relatively low number of participating States, the broadened definition of damage, the type oflimited liability in amount and in time and the extension of the geographical scope of the Vienna Convention25 canrefuse to believe in the success of the Protocol. As for proving this fact, in comparison with the 36 ParticipatingStates of the, more or less, obsolete 1963 Vienna Convention, meanwhile, with the revised and updated substancein favour of increasing the possibility for obtaining more compensation in extended redress issues26, the 1997Protocol as one of the most relevant and symbolic legislation attempts of the post-Chernobyl period has only 5 rat-ifications. In the last decades of the 20th century, the accelerated process of legislation negotiations and emerged newliability models entailed the symbiosis of the various liability conventions, having been different upon their partic-ipation status, liability issues (time and amount). In this regard, e.g. the 1963 Vienna Convention and the 1997Protocol is in force and having operated on the basis of diverse mechanisms of high significance, as well27. (to be continued)
1 According to the Article 11 of the convention, national law shall govern the nature, form and extent of the compensation, with-in the limits of the convention. 2 In addition, Article 10 guarantees that in order to cover the liability under this Convention, �the operator shall be required to haveand maintain insurance or other financial security of the amount established pursuant to its relevant articles and of such type and termsas the competent public authority shall specify.�3 Point b) of Article 7 states �that the maximum liability of the operator in respect of damage caused by a nuclear incident shallbe 15 Million SDRs as defined by the International Monetary Fund�. However, any Contracting Party, taking into account the possi-bilities for the operator of obtaining the insurance or other financial security required pursuant to Article 10, may establish by legisla-tion a greater or lesser amount. Hence, this paragraph permits that any Contracting Party may establish a lower amount, provided thatin no event shall any amounts so established be less than 5 Million SDRs, an amount being equivalent with a financial mean as regard-ed to be worth considerably low amount. However, Article 15 enacts a subsidiary provision by ensuring that �any Contracting Partymay take such measures as it deems necessary to provide for an increase in the amount of compensation� specified in the Convention.328
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4 See, Article 8.5 See, Article 8. As for its limitation mechanism, see, point c) of Article 8.6 Compare, Tetley, Mark: Revised Paris and Vienna Nuclear Liability Conventions � Challenges for Nuclear Insurers. Nuclear LawBulletin, No. 77 (2006) 27 � 28.7 As for proving their potential prospective efforts, the amended Paris Convention also will officially recognise, for the first time,that a state with an unlimited liability regime may participate in the scheme established by the convention. Compare, Carroll, Simon:Perspective on the Pros and Cons of a Pooling-type Approach to Nuclear Third Party Liability. Nuclear Law Bulletin, No. 81 (2007)79. 8 On the reform process, see in details, Dussart-Desart, Roland: The Reform of the Paris Convention on Third Party Liability inthe Field of Nuclear Energy, and of the Brussels Supplementary Convention: an Overview of the Main Features of the Modernisationof the Two Conventions. In: International Nuclear Law in the Post-Chernobyl Period, OECD-NEA, Paris, 2006. 218 � 238.9 The revision of the Paris-based regime concerning the liability issues and compensation mechanisms purported to be a three-pointed modification, firstly to extend the geographical scope of coverage and application of the basically limited regime; secondly, toincrease the amount of compensation available to the victims of the nuclear accident (not less then � 700 Million); and thirdly, to enlargeand extend the definition of nuclear damage and loss.10 De la Fayette emphasized it as a presumed pitfall of the regime in question. Cf. De la Fayette: op. cit. 7.11 It is worth observing in advance, that no State may become or remain a party to the 1963 Brussels Supplementary Conventionunless it is a party to the 1960 Paris Convention.12 The system of liability and compensation established by the Vienna and Paris/Brussels regimes has their inherent and �statuto-ry� weaknesses, and it was especially criticised in the aftermath of the Chernobyl accident. By way of comparison, the extent of dam-age had emerged after the Chernobyl accident, the amounts of compensation for the losses and damages were woefully low.13 On the historical overview relating to the issues of the lessons learned after Chernobyl, see, Pelzer, Norbert: Learning the HardWay: Did the Lessons Taught by the Chernobyl Nuclear Accident Contribute to Improving Nuclear Law. In: International Nuclear Lawin the Post-Chernobyl Period, OECD-NEA, Paris, 2006. 100 � 115.14 See in details, Schwartz, Julia: International Nuclear Third Party Liability Law: The Response to Chernobyl. In: InternationalNuclear Law in the Post-Chernobyl Period, OECD-NEA, Paris, 2006. 37 � 72. 15 See, Preamble of the Joint Protocol.16 These steps were not novel in itself, nevertheless, during the 1970s and 1980s several attempts were made to find a means ofconnecting the two conventions, particularly in light of the continuing growth in international trade of nuclear materials, which, in turn,led to continuing concerns with both improving protections for victims and serving the interests of nuclear operators and their suppli-ers. See, Schwartz: op. cit. 44.17 As the substantive cause of the Protocol is set forth in the Preamble.18 On the basic ideas and purposes of the Joint Protocol, cf. von Busekist, Otto: A Bridge Between Two Conventions on CivilLiability for Nuclear Damage: the Joint Protocol Relating to the Application of the Vienna Convention and the Paris Convention. In:International Nuclear Law in the Post-Chernobyl Period, OECD-NEA, Paris, 2006. 134-136.19 Compare, Carroll: op. cit. 77.20 Cf. Schwartz: op. cit. 45.21 Entered into force on 4 October 2003, despite the undoubtedly low number of 5 required States for ratifying the Protocol.22 Compare with, Lamm: op. cit. 171.23 Even the broadened definition of damages within the 1997 Protocol does not include damage to the marine environment anddamages to tourism and the fishing industry that may occur because of perceptions of risks regardless of actual damage caused. So thus,damages or losses should be defined broadly to include all actual economic losses of all sorts and all losses to the marine environment,as well as actual health damages and measurable property losses. See, Currie, Duncan: The Problems and Gaps in the Nuclear LiabilityConventions and an Analysis of How an Actual Claim Would be Brought under the Current Existing Treaty Regime in the Event of aNuclear Accident. Denver Journal of International Law and Policy, Vol. 35 (2006) No. 1, 98.24 Lamm properly referred to the inevitable fact, that the increasing of the material scope of nuclear damage may entail the exten-sion of the number of the victims and, implicitly, the amount of compensation. The inclusion of certain forms of environmental dam-age or indirect damage in the concept of nuclear damage is bound to enlarge the number of victims, direct or indirect, of a given nuclearincident. See, Lamm: op. cit. 173.25 See more, Lamm: op. cit. 172 � 173.26 On this fundamental purpose, see the first formula of the Preamble of the Protocol.27 Cf. as it is set forth in the Article 19 of the Protocol, that reads as follows:�1. A State which is a Party to this Protocol but not a Party to the 1963 Vienna Convention shall be bound by the provisions ofthat Convention as amended by this Protocol in relation to other States Parties hereto, and failing an expression of a different intentionby that State at the time of deposit of an instrument referred to in Article 20 shall be bound by the provisions of the 1963 ViennaConvention in relation to States which are only Parties thereto. 2. Nothing in this Protocol shall affect the obligations of a State which is a Party both to the 1963 Vienna Convention and to thisProtocol with respect to a State which is a Party to the 1963 Vienna Convention but not a Party to this Protocol.�
Ðåçþìå

Ïðàâîâ³ òåîð³¿ äåðæàâíî¿ â³äïîâ³äàëüíîñò³ òà äåðæàâíî¿/öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³ çà íåïðàâîì³ðí³ ä³¿ òà ä³¿, çàáîðîíåí³ì³æíàðîäíèì çàêîíîäàâñòâîì, òðèâàëèé ÷àñ áóëè ïðåäìåòîì äèñêóñ³¿ â ì³æíàðîäíîìó ïóáë³÷íîìó ïðàâ³. Íàö³îíàëüíå çàêîíî-äàâñòâî ðåãóëþº ñèñòåìè öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³ ó ïîë³ ïðèâàòíèõ çàêîí³â ãðîìàäÿí äåðæàâè. ßê ïðîòèëåæíå âèçíà÷åííþïîíÿòòÿ öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³, íàö³îíàëüíèì çàêîíîäàâñòâîì, ìàº áóòè âñòàíîâëåíå óí³âåðñàëüíå ïîíÿòòÿ íà ì³æäåðæàâ-íîìó ð³âí³, ùî çàáåçïå÷èòü çàõèñò òà ïîïåðåäæåííÿ ºäèíî¿ ñèñòåìè äåðæàâíî¿ â³äïîâ³äàëüíîñò³ ó äåðæàâ³. Ïðîáëåìà äåðæàâ-íî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ ÿäåðíî¿ øêîäè ïîðóøóº ïèòàííÿ, ÿê³ ìàþòü áóòè âèçíà÷åí³ ó ðàìêàõ çàãàëüíèõ ì³æíàðîäíèõ
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ïðàâèë, ùî ñòîñóþòüñÿ ïèòàíü â³äïîâ³äàëüíîñò³. Îêð³ì òîãî, çìåíøåííÿ ô³íàíñîâèõ íàñë³äê³â â³ä ÿäåðíî¿ øêîäè øëÿõîì âñòà-íîâëåííÿ ïåâíî¿ êîìïåíñàö³¿ ÷åðåç áàçó â³äïîâ³äàëüíîñò³ çà â÷èíåí³ ä³¿, âñòàíîâëþº âàæëèâèé êîìïîíåíò ðåæèìó äëÿ áåçïå÷-íîãî âèêîðèñòàííÿ ÿäåðíî¿ åíåðã³¿. Êëþ÷îâ³ ñëîâà: äåðæàâíà â³äïîâ³äàëüí³ñòü, äåðæàâíà ³ ãðîìàäñüêà â³äïîâ³äàëüí³ñòü, ÌÏÊ ïðîåêòè ñòàòåé, Ïàðèçüêèé ðå-æèì, Â³äåíñüêèé ðåæèì.
Ðåçþìå

Ïðàâîâûå òåîðèè ãîñóäàðñòâåííîé îòâåòñòâåííîñòè èëè ãîñóäàðñòâåííîé/ãðàæäàíñêîé îòâåòñòâåííîñòè çà íåïðàâîìåðíûåäåéñòâèÿ è äåéñòâèÿ, çàïðåùåííûå ìåæäóíàðîäíûì çàêîíîäàòåëüñòâîì, äîëãîå âðåìÿ áûëè ïðåäìåòîì äèñêóññèè â ìåæäóíà-ðîäíîì ïóáëè÷íîì ïðàâå. Íàöèîíàëüíîå çàêîíîäàòåëüñòâî ðåãóëèðóåò ñèñòåìû ãðàæäàíñêîé îòâåòñòâåííîñòè â ïîëå ÷àñòíûõçàêîíîâ ãðàæäàí ãîñóäàðñòâà. Êàê ïðîòèâîïîëîæíîå îïðåäåëåíèþ ïîíÿòèå ãðàæäàíñêîé îòâåòñòâåííîñòè, íàöèîíàëüíûì çàêî-íîäàòåëüñòâîì äîëæíî áûòü îïðåäåëåíî óíèâåðñàëüíîå ïîíÿòèå íà ìåæãîñóäàðñòâåííîì óðîâíå, ÷òî îáåñïå÷èò çàùèòó è ïðå-äóïðåæäåíèå åäèíñòâåííîé ñèñòåìû ãîñóäàðñòâåííîé îòâåòñòâåííîñòè â ãîñóäàðñòâå. Ïðîáëåìà ãîñóäàðñòâåííîé îòâåòñòâåí-íîñòè çà íàíåñåíèå ÿäåðíîãî âðåäà ñòàâèò âîïðîñû, êîòîðûå äîëæíû áûòü îïðåäåëåíû â ðàìêàõ îáùèõ ìåæäóíàðîäíûõ ïðà-âèë, êîòîðûå êàñàþòñÿ âîïðîñîâ îòâåòñòâåííîñòè. Êðîìå òîãî, óìåíüøåíèÿ ôèíàíñîâèõ ïîñëåäñòâèé îò ÿäåðíîãî âðåäà ïóòåìóñòàíîâëåíèÿ îïðåäåëåííîé êîìïåíñàöèè ÷åðåç áàçó îòâåòñòâåííîñòè çà ñîâåðø¸ííûå äåéñòâèÿ óñòàíàâëèâàåò âàæíûé êîìïî-íåíò ðåæèìà äëÿ áåçîïàñíîãî èñïîëüçîâàíèÿ ÿäåðíîé ýíåðãèè.Êëþ÷åâûå ñëîâà: ãîñóäàðñòâåííàÿ îòâåòñòâåííîñòü, ãîñóäàðñòâåííàÿ è ãðàæäàíñêàÿ îòâåòñòâåííîñòü, ÌÏÊ ïðîåêòû ñòà-òåé, Ïàðèæñêèé ðåæèì, Âåíñêèé ðåæèì.
Summary

The legal theories of State responsibility and State/civil liability for injurious and internationally prohibited acts have been in thefocus of public international law for a long while. By means of domestic legislation, domestic laws govern the systems of civil liabil-ity within the area of private laws of individual States. As opposed to the framework of civil liability determined by diverse domesticrules, exclusively a standard regulation framed at an interstate level shall secure and preserve the uniform system of State liability.Obviously, the issue of State responsibility for nuclear damages raises specific questions to be examined in the framework of generalinternational regulations related to the spheres of responsibility and liability. Furthermore, the mitigation of the financial consequencesof a nuclear accident through prompt and adequate compensation via liability-based issues shall compose an important component ofthe regime for the safe utilization of nuclear energy.Key words: State responsibility, State and civil liability, ILC�s Draft Articles, Paris regime, Vienna regime.Îòðèìàíî 25.11.2010
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Ìàð³ÿ Þð³¿âíà Áåçäºíºæíà, àñï³ðàíò ²íñòèòóòóì³æíàðîäíèõ â³äíîñèí Êè¿âñüêîãî íàö³îíàëüíîãîóí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ÷åíêà
ÐÎÁÎÒÀ ÊÎÌ²Ñ²¯ Ì²ÆÍÀÐÎÄÍÎÃÎ ÏÐÀÂÀ Ç ÐÅÃÓËÞÂÀÍÍß ÒÐÀÍÑÊÎÐÄÎÍÍÈÕ ÂÎÄÎÍÎÑÍÈÕ ÃÎÐÈÇÎÍÒ²Â

Âàæëèâ³ñòü âîäè â æèòò³ êîæíî¿ ëþäèíè âàæêî ïåðåîö³íèòè. Ö³íí³ñòü çàïàñ³â ´ðóíòîâèõ âîä äëÿæèòòºä³ÿëüíîñò³ óñüîãî ëþäñòâà óñâ³äîìëåíî íåùîäàâíî, òîìó Êîì³ñ³ÿ ì³æíàðîäíîãî ïðàâà ÎÎÍ (äàë³ �ÊÌÏ) ðîçïî÷àëà ðîáîòó íàä äàíîþ òåìîþ, çàâåðøèâøè öèì êîäèô³êàö³þ ì³æíàðîäíîãî ïðàâà ó ñôåð³ ðåãó-ëþâàííÿ ïð³ñíîâîäíèõ ðåñóðñ³â. Ìåòà ñòàòò³ � àíàë³ç ðîáîòè ÊÌÏ, à ñàìå ïðîåêòó ñòàòåé ç òðàíñêîðäîííèõ âîäîíîñíèõ ãîðèçîíò³â.Â³äïîâ³äíî äî ìåòè äîñë³äæåííÿ îñíîâíèìè çàâäàííÿìè º àíàë³ç ÷îòèðüîõ ïðèíöèï³â, ïîêëàäåíèõ â îñíîâóïðîåêòó ñòàòåé � ñóâåðåí³òåòó íàä ÷àñòèíîþ âîäîíîñíîãî ãîðèçîíòó; ñïðàâåäëèâîãî òà ðîçóìíîãî âèêîðèñ-òàííÿ; íåçàïîä³ÿííÿ çíà÷íî¿ øêîäè òà ñï³âðîá³òíèöòâà � ó êîíòåêñò³ ðåãóëþâàííÿ âèêîðèñòàííÿ ´ðóíòîâèõâîä. Àâòîð òàêîæ ïðîïîíóº àëüòåðíàòèâíå çàêð³ïëåííÿ ðåæèìó äëÿ äàíîãî ïðèðîäíîãî ðåñóðñó � ïðîòîêîëäî Êîíâåíö³¿ ÎÎÍ ïðî ïðàâî íåñóäíîïëàâíèõ âèä³â âèêîðèñòàííÿ ì³æíàðîäíèõ âîäîòîê³â 1997 ð. (äàë³ �Êîíâåíö³ÿ ÎÎÍ). Öÿ òåìà áóëà ïðåäìåòîì äîñë³äæåííÿ òàêèõ íàóêîâö³â ÿê Ñò³âåí ÌàêÊàôôð³, Ãàáð³åëü Åê-øòàéí, Êðèñòèíà Ìåõë³ì, Ôëàâ³ÿ Ëóðåñ ³ Äæîçåô Äåëàïåííà, à îñê³ëüêè îáîâ�ÿçêîâèé ðåæèì ùå íå ðîçðîá-ëåíî, òåìà âèêëèêàº äåäàë³ á³ëüøèé ³íòåðåñ ñåðåä ôàõ³âö³â ì³æíàðîäíîãî ïðàâà. Ïðîåêò ñòàòåé ïðî òðàíñêîðäîíí³ âîäîíîñí³ ãîðèçîíòè (äàë³ � ïðîåêò ñòàòåé) ñêëàäàºòüñÿ ç ïðåàìáóëè òà19 ñòàòåé, ÿê³ çãðóïîâàí³ ó ÷îòèðè ÷àñòèíè: (²) Âñòóï; (²²) Çàãàëüí³ ïðèíöèïè; (²²²) Çàõèñò, çáåðåæåííÿ òàóïðàâë³ííÿ; (IV) ²íø³ ïîëîæåííÿ. 
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