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SOME THOUGHTS ON THE RULE OF LAW IN INTERNATIONAL LAW

Ever since the concept of Rule of Law made its appearance in the England of the 17th century!, it has lent itself
to several interpretations and has been given various definitions. In continental Europe the efforts to define it pro-
duced Rechtsstaat in Germany and Etat de droit in France2. In the 19. century Albert V. Dicey, a British authority
on constitutional law described it as the “absolute supremacy or predominance of regular law as opposed to arbi-
trary power’3. The author of the present article, would by no means attempt to present the diversity of interpreta-
tions and still less to offer comments on them, but will confine itself to stating that what we have here is a funda-
mentally important axiom of law, which is taken to comprise values like justice, legal certainty, equality before the
law, freedom, division of powers, and legality as well as prohibition of arbitrary exercise of power, etc.

As regards operation of the Rule of Law in international law, pre-eminent authors were sceptics, and referring
to the special nature of international law maintained the view, as late as the middle of the 20th century, that in inter-
national law the Rule of Law could prevail only with considerable limitations*. Other authors consider irrelevant to
subject the system of international law and diplomacy to evaluation on the basis of the criteria derived from munic-
ipal law; while they admit that “It would be absurd if it were not possible to evaluate the workings of the interna-
tional system in terms of the Rule of Law”5. According to Thomas M. Franck “Like any maturing legal system,
international law has entered its post-ontological era. ... The questions to which the international lawyer must now
be prepared to respond: ... Is international law effective? Is it enforceable? Is it understood? And, the most impor-
tant question: Is international law fair?”¢ Although there are authors who question the concept of the “maturity” of
international law7, one should admit that in international law there is a tendency of constitutionalisations.

This is true so much the more as the efforts at having the Rule of Law prevail can also be traced in interna-
tional law. Even at the end of the 19t century the Convention for the Pacific Settlement of International Disputes,
adopted at the first Hague Peace Conference in 1899, expressed in its Preamble that the Contracting Parties
"Desirous of extending the empire of law (my italics — V.L.), and of strengthening the appreciation of international
justice; ". Also, a similar idea is embodied in the UN Charter, where the peoples of the United Nations spelling out
their determination "to establish conditions under which justice and respect for the obligations arising from treaties
and other sources of international law can be maintained...".

It appears that by our days the international community have come to regard international law, too, as being
sufficiently "ripe" for calling it to account the application of the principles of the Rule of Law. At the World Summit
of 2005, held with this in mind, the heads of state and government expressed their commitment to the purposes and
principles enshrined in the UN Charter and to a universal world order wherein the Rule of Law will be reached both
at the national and in international level.

I

In the pertinent literature of our days all authors are agreed that the Rule of Law operates in international law
in a way necessarily different from that in municipal legal systems, for certain elements that are decisive to the Rule
of Law in municipal laws are doubtless absent from international law.

Thus one cannot speak of division of powers in international law, chiefly because there exists no independent
legislative power therein, the norms of international law being enacted by the subjects of international law them-
selves, and it is the very States that adopt the rules restrictive of their own freedom of action.

At the same time, however, there is also in international law a special system of hierarchy of norms which in
municipal laws is usually referred to as the hierarchy of sources of law.

That hierarchy in national legal systems is founded upon the place and role as defined by the Constitution and
assigned to the legislators within the system of state organs®, that is to say that the hierarchy of the sources in munic-
ipal laws corresponds to the place which the legislators occupy in the structure of state organs. In international law
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there is no ground to speak of a hierarchy of sources of law adjusted to the standing of law-makers in a system of
some sort, because all norms of international law, whether treaty law or customary law, derive from the legislative
activities of States as subjects of international law on an equal footing.

Yet all of that is not to imply the absence of some hierarchical order in respect to the sources of international
law. It should be said at the outset that on this point that we are not referring to the so-called Grundnorm and that
the order of hierarchy describe bellow is not identical with the Kelsen-Merkl theory of degrees.

The hierarchy of norms in international law rests on the kind of binding force which the States making the rules
of international law attribute to the different norms.

It is indisputable that the so-called ius cogens norms stand at the top of the hierarchy of norms in internation-
al law. In the science of international law much attention has been given to defining the concept of ius cogens and
listing the norms thereof!0. It can be considered as generally accepted that a norm is classified as ius cogens if States
may not depart from it, not even by common accord in their inter se relations. For a definition of ius cogens norms,
reference is most often made to Art. 53 of the 1969 Vienna Convention on the Law of Treaties, which runs as fol-
lows: "... a peremptory norm of general international law is a norm accepted and recognized by the international
community of States as a whole as a norm from which no derogation is permitted and which can be modified only
by a subsequent norm of general international law having the same character.”

At the next level of the hierarchy one can found the United Nations Charter, under Art. 103 thereof, which
reads that: "In the event of a conflict between the obligations of the Members of the United Nations under the pres-
ent Charter and their obligations under any other international agreement, their obligations under the present Charter
shall prevail". There is a compelling need to give some explanation of this provision. On the one hand, Art. 103
obviously applies to agreements between United Nations Member States only, and the obligations under the Charter
take precedence over those under any other international agreement as between Member States. On the other hand,
this provision refers merely to treaty norms, without bearing on customary law!!,

As concerns the relationship between ius cogens and the Charter, the latter contains some provisions — such as
para. 4 of Art. 2 prohibiting the threat or use of force — which clearly qualify as ius cogens, meaning that States must
refrain from the use of force or acts of aggression. However, there are also provisions in the Charter that are not con-
sidered as norms of ius cogens, and States may by common accord depart from them.

If, at the time of its conclusion, a treaty is in conflict with a ius cogens provision of the UN Charter, that treaty
is null and void under the terms of Art. 53 of the 1969 Vienna Convention on the Law of Treaties. If, however, such
conflict exists with a Charter provision other than one of ius cogens, the treaty will not be null and void, but will be
inapplicable as against the Charter. More accurately, in case of a conflict between the two, the obligations under the
Charter will prevail over those arising from a treaty!2.

For quite some time, international law or international jurists have been grappling with the problem of deter-
mining the criteria by which a norm of general international law can be declared to be one of ius cogens. To tell the
truth, Art. 53 quoted earlier of the 1969 Vienna Convention is, to some extent, misleading in this case, for, under the
said provision, regarded as ius cogens is a norm which the international community of States have declared to be
peremptory, prohibiting any departure from it. This provision gives rise to the problem that States may, in a treaty,
actually deem any international norm to be one admitting of no departure from it. This is clearly evidenced by the
existence of numerous treaties in which the signatories expressly prohibit themselves from departing from certain
provisions of the given treaty. Nevertheless, one would be mistaken in thinking that such a stipulation would oper-
ate to turn a treaty provision into ius cogens. This was precisely the point highlighted by the International Law
Commission in emphasizing that it is the particular nature of the subject-matter of a norm of general international
law (e.g. the importance of an object protected by law) rather than the form of that rule which imparts a ius cogens
character to a particular norm!3.

Regarding the essence of ius cogens Jimiinez de Ariichaga, former President of the International Court of
Justice points out that “The international community recognizes certain principles which safeguard values of vital
importance for humanity and correspond to fundamental moral principles: these principles are of concern to all
States and protect interests which are not limited to a particular State or group of States, but belong to the commu-
nity as a whole”14. The author was referring, inter alia, to the prohibition of the use or threat of force and of aggres-
sion, the prevention and repression of genocide, piracy, slave-trade, racial discrimination, terrorism, and the taking
of hostages!5.

So, while in municipal laws the legislator’s will may, in principle, put any norm at the highest level of the
sources of law, and this is indeed done in practice, as a long list of instances could be cited in evidence that when
the Constitution of a State contains provisions which it certainly was needless raising to the rank of constitutional
rule, such norms were nonetheless accorded, by the legislator’s act of will, the status of source of law of the high-
est level. By contrast, in international law, it is only norms relating to certain special objects that may become norms
of the highest level.

Returning now to the hierarchy of the norms of international law, one should say that the other norms of treaty
law that cannot run counter to ius cogens norms or the UN Charter are to be found on the third level of the system.
These rules of treaty law, irrespective of how the relationship between international and internal law is conceived
of, override in any case the internal law of States, since according to a well-established rule of customary interna-
tional law codified by the 1969 Vienna Convention, internal law may not be invoked as justification for failure to
perform a treaty obligation!o.
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I1.

Owing to the Rule of Law, in modern times States are characterized not only by the separation of powers, but,
by a system of checks and balances which prevents that one branch becoming supreme and allows one branch to
limit another.

In international law the separation of powers by no means exists or functions the way it does in municipal laws,
not only with legislative power lacking, but even checks and balances showing no trace. In the system of the United
Nations, often apostrophized as a world government, in the ambit of international law and in the organizational
structure of the United Nations there is no forum which, like the supreme courts or the constitutional courts of States,
would be empowered to review the legality of acts by different principal organs.

Under the terms of the UN Charter the International Court of Justice is undoubtedly the highest judicial forum
of the United Nations, but the Charter did not confer on it the right to exercise any control of legality over the activ-
ities of other principal organs. This is borne out by the documents of the San Francisco Conference, according to
which all organs of the United Nations have power to interpret the Charter in their daily work without any judicial
review!7.

This notwithstanding, the International Court of Justice has been confronted, in several cases, with the respon-
sibility of deciding upon the legality of certain actions by the United Nations or its organs. Mention may be made
of advisory opinions, in which the Court had to pronounce on the validity or legality of a previous action taken by
an international organization!$, that is to say that the Court was requested post factum to state its views on the mat-
ter. The best known among those cases are doubtless the advisory opinions given on Certain Expenses of the United
Nations (Article 17, paragraph 2, of the Charter) and on the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory.

One must not overlook the fact, that advisory opinions have no binding force under the terms of the Charter
and the Statute, so in the said cases the Court did not practically hand down any judgements, but gave advisory opin-
ions, which, in a considerable number of instances, entailed rather far-reaching consequences. Yet, at the same time,
there were concluded, under the auspices of the United Nations, a range of treaties (e.g. headquarters agreements),
which refer to the Court’s advisory opinion regarding certain disputes connected with the given treaty as "decision",
thereby inevitably "smuggling" into international law the concept of "binding" advisory opinion in respect of the
parties concerned!®.

In fact, the matter of judicial control over the legality of actions of certain United Nations organs emerged in
the 1990s, in the so-called Lockerbie Cases between Libya and the United States and Libya and the United Kingdom
(relating to the explosion by Libyan terrorists over Lockerbie of Scotland of PanAm 103 Flight on 21 December
1988). The key question of the legal cases concerned the jurisdiction of the highest judicial forum of the United
Nations to consider the legality of the action taken by the Security Council20.

Lying behind the question raised by Libya in the Lockerbie Cases was actually that of whether there is a lim-
itation of some sort on the powers of the Security Council in its appraisal of a situation, and if there is any, what it
is, and which organ other than the Security Council is also authorized to establish the existence of such limitations?!.
As can be seen, what the Court was requested to do was to judge the legality of an action by one of the most impor-
tant political organs of the United Nations.

Precisely for this reason, many authors in the pertinent literature liken the Lockerbie Cases to the Marbury v.
Medison Case?2, which was decided by the Supreme Court of the United States in 1803 and in which that Court
while upholding the legality of a disputed act of a political branch of government, gave itself the ultimate power to
determine whether the political branch has acted constitutionally23. The similarity of the Lockerbie Cases and the
Marbury v. Medison is self-evident for the added reason that the issue of judicial review of decisions of political
organs is unclarified?4 both in the United Nations Charter and in the Constitution of the United States.

In the Lockerbie Cases the International Court of Justice although did not, in point of fact, rule out the possi-
bility of judicial review of the legality of a UN principal political organ’s decision, the Security Council’s action in
imposing sanctions it adjudged intra vires?s.

In connection with the International Court’s review of the legality of Security Council’s actions one cannot but
agree with the authors claiming that the Security Council may not act without any control, but that the Court’s power
of judicial review of legality is concurrently limited. The Court does have some power of judicial review, but that
power does not imply a right to replace, by its own discretionary decision, statements made by the Security Council
concerning the existence of threats to international peace, a breach of peace or acts of aggression, or political steps
to be taken in pursuance of such statements. At the same time, however, as it was held by the Court itself “... the
Court, as the principal judicial organ of the United Nations, is entitled indeed, to ensure the rule of law within the
United Nations system and, in cases properly brought before it, to insist on adherence by all United Nations organs
to the rules governing their operations™2¢. In the advisory opinion on the Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory some States wanted to have the opinion of the Court regarding the
legality of the General Assembly’s action requesting for an advisory opinion?7.

Considering that the principal organs of the United Nations are in a coordinate, not subordinate, relationship
with one another and that they are under obligation to cooperate, may be it would be desirable that these organs
should, from the legality viewpoint of their acts, request the Court’s advisory opinion ante factum?3.

Of course, as against a request for ante factum advisory opinion, one may rightly argue that in many cases there
is no time to wait until the Court delivers its decision, yet this is but part of the truth as the length of decision-mak-
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ing in advisory opinions can be shortened, simply by reason of the fact that the Court is in a better position to keep
of such proceedings under control, since e.g. preliminary objections may not be filed, and requests for ante factum
advisory opinions might even be accorded priority. For that matter, the length of advisory proceedings could also be
shortened by the Court deciding these cases in a chamber.

Rule of Law in international relations could be strengthened, on the one hand, by international organizations
making more frequent use of the possibility offered by ante factum advisory opinions and, on the other hand by
extending the list of those authorized to request for such advisory opinion. (For the matter of that, here one can have
in mind the UN Secretary-General in the first place.) It is difficult to accept that the Secretary-General, who indis-
putably is not only the first official of the World. Organization, but is one of the most important actors of interna-
tional political life, has no right of his own to resort to the assistance of the International Court of Justice in the solu-
tion of legal matters arising within his activity. Incidentally, Court’s decisions in advisory opinions would clearly
have a beneficial effect on the work of all United Nations organs, and decisions supported by the Court’s prestige
would by all means influence the will of States underlying the decisions made in such organizations, insofar as they
have to do with the requirement of the fullest possible adherence to the Rule of Law.

III.

In the last decade of the 20th century international law arrived at an important landmark of its development
when the international criminal tribunals were set up to prosecute individuals responsible for acts of serious viola-
tions of international humanitarian law, namely the three ad hoc criminal tribunals established by the Security
Copuncil, to prosecute perpetrators of war crimes committed on the territories of the former Yugoslavia, Rwanda
and Sierra Leone; and the first permanent International Criminal Court, whose Statute was adopted at the
International Conference of Plenipotentiaries, held in Rome in June and July 199829, The proposal for the creation
an international court for the prosecution of persons violating international humanitarian law appeared more than
100 years ago39, but it had cost two world wars, hundreds of armed conflicts taking a toll of many millions of human
lives, a sea of horrors and cruelties before a permanent international criminal court was established. The most impor-
tant message of the setting up of international criminal tribunals is that persons, be they even the highest-ranking
political leaders of a State who have committed war crimes, acts of genocide, or crimes against humanity, must not
go unpunished. The international criminal tribunals seek to punish perpetrators of grave offences, and they are far-
thest from any concept of collective guilt, which overshadowed as it did the activity of the Nuremberg International
Military Tribunal, the predecessor of all the international criminal tribunals functioning at present.

Of the three ad hoc tribunals, it is especially the International Criminal Tribunal for the Former Yugoslavia3!
(hereinafter: the ““Yugoslav Tribunal”) — which was set up to the prosecution of individuals responsible for serious
violations of international humanitarian law committed on the territory of former Yugoslavia during the Balkan war
— whose activity has received great attention. The beginning of the trial of Slobodan Milosevic on 12 February 2002
was seen as the triumph of international law and of justice, since the Serb leader was the first head of state in
mankind’s history to answer for his deeds before an international criminal court. As is known, Milosevic died in his
prison and therefore no sentence was passed upon him, but that trial and the other cases decided or still pending
before the international criminal tribunals are all indications that no one, whatever high post he or she holds, can
escape being held responsible.

The Yugoslav Tribunal was established by Security Council decision 827 in May 1993. to prosecute perpetra-
tors of serios crimes such as murder, torture, rape, enslavement, destruction of property and other crimes listed in
the Tribunal’s Statute, committed from 1991 to 2001 against members of various ethnic groups in Croatia, Bosnia
and Herzegovina, Serbia, Kosovo and the Former Yugoslav Republic of Macedonia.

With the setting up of the Yugoslav Tribunal the Security Council made an unexampled decision, taking a step
that gave rise, both in the pertinent literature and at numerous fora, to the question whether the Security Council is
free, in performing its duties relating to the maintenance of international peace and security, to go the length of estab-
lishing a criminal tribunal. It has been widely argued that no single word on this point is contained either in the
United Nations’ Charter or in the documents of the San Francisco Conference, which elaborated the constituent
instrument of the World Organization. Thus, to put it differently, the issue concerns the legality of the establishment
of the ad hoc criminal tribunal.

As can be seen, the issue concerning the legality or the review of actions of certain principal organs of the
United Nations was brought up again in connection with the Yugoslav Tribunal, as it had been in the Lockerbie
Cases. With regard to the Yugoslav Tribunal, this problem was dealt with by that Tribunal itself in the Tadic Case.
Incidentally, that situation resulted from the fact that whereas the Charter of the Nuremberg International Military
Tribunal had ruled out any query the Tribunal’s legitimacy, the documents relative to the establishment of the
Yugoslav Tribunal did not touch upon this point.

In the Tadic Case the Trial Chamber as well as the Appeals Chamber of the Yugoslav Trabunal held that the
Security Council had jurisdiction to set up the Yugoslav Tribunal, since under the Charter the Security Council has
power to decide acts qualifying as "threats to the peace", and that it was solely for the Security Council to decide on
measures necessary in such cases. According to the Trial Chamber, the Security Council, in adopting its decision
827 on the establishment of the Yugoslav Tribunal, “was ‘convinced’ that, in the ‘particular circumstances of for-
mer Yugoslavia’, the establishment of the International Tribunal would contribute to the restoration and maintenance
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of the peace, the course it took was novel only in the means adopted but not in the object sought to be attained.””32
There is no doubt that the Charter contains nothing to suggest that Chapter VII left room for instituting an ad hoc
criminal tribunal, but, on the one hand, the Charter confers very wide power upon the Security Council, and, on the
other, the list of measures that the Security Council may decide upon under Art. 41 can in no way be regarded as
exhaustive and no interpretation of Art. 41 justifies excluding the establishment of an ad hoc criminal tribunal,
which, in the particular circumstances then prevailing, appeared to be very appropriate.33

Nevertheless, the Trial and the Appeals Chambers had different views in respect to an eventual review of
Security Council decisions. According to the Trial Chamber, the broad discretion given to the Security Council
under Chapter VII, suggests that decisions taken under this head are not subject of review34, which is not amenable
to the power either of the International Court of Justice or of the ad hoc criminal tribunal3s. On the other hand, the
Appeals Chamber did examine in detail not only its own jurisdiction, but, in addition to the matters of jurisdiction
in a narrow sense, also the question of whether the tribunal had been duly established by law3¢. The Appeals
Chamber stressed that “There is no question, of course, of the International Tribunal acting as a constitutional tri-
bunal, reviewing the acts of the other organs of the United Nations, particularly those of the Security Council, its
own ‘creator’”’37, In order, however, to be enabled to deal with the Tadic Case, the Tribunal considered the question
whether it can examine the legality of its establishment by the Security Council, solely for the purpose of ascer-
taining its own ‘primary’ jurisdiction over the case before it38.

In evidence of the fact that the Appeals Chamber recognized that it had jurisdiction to examine the objection
against its jurisdiction based on the invalidity of its establishment by the Security Council and thus the permissibil-
ity of judicial review of the Security Councils decisions, one can quote the finding of the Appeals Chamber, which
reads as follows: “Obviously, the wider the discretion of the Security Council under the Charter of the United
Nations, the narrower the scope for the International Tribunal to review its actions, even as a matter of incidental
jurisdiction. Nevertheless, this does not mean that the power disappears altogether, particularly in cases where there
might be a manifest contradiction with the Principles and Purposes of the Charter"3.

In any case, the Appeals Chamber should be credited with having had the courage to spell out that Security
Council decisions may indeed be subject to judicial review. At the same time, however, it was not the most appro-
priate course to follow that an ad hoc criminal tribunal, which was set up by the Security Council, should have been
the first international judicial forum to enunciate, in its decision of a binding nature, the permissibility of judicial
review of certain Security Council decisions. Such is the case all the more so since what the Yugoslav Tribunal did
in the Tadic Case was, in effect, to justify the legality of its own existence or, if you like, of its birth.

There is no question, as it was mentioned earlier, that the International Court of Justice has similarly consid-
ered the legality of actions by certain principal organs of the United Nations in several cases, but, on the one hand,
these were advisory opinions, which do not have binding force, and, on the other, the International Court of Justice
exercised a large measure of caution while touching upon these questions in contentious cases. For that matter, the
Appeals Chamber of the Yugoslavia Trubunal subjected the Security Council’s powers to a much closer scrutiny
than the International Court of Justice had done in the Lockerbie Cases in the context of relationships between the
Security Council and the Court. The Appeals Chamber underlined that on the basis of Chapter VII of the Charter
the Security Council certainly had authority to set up the ad hoc criminal tribunal as a measure taken in accordance
with Chapter VII of the Charter after it had established the existence of a threat to peace.

For all this, the issue of judicial review of acts of the Security Council and the General Assembly is far from
considered as closed, and that for various reasons. First, the ad hoc criminal tribunal, the Yugoslav Tribunal is a judi-
cial forum established in order to prosecute individuals, not to render final decisions on questions concerning rela-
tionships between the principal organs of the United Nations. Second, and this is in fact the real problem which in
that article were not addressed, notably the degree to which judicial review has a bearing on the efficiency of the
international security system.

If one takes a realistic view of international relations, one should recognize that the efficiency of the interna-
tional security system would be jeopardized by leaving the decisions and resolutions of the Security Council and the
General Assembly open questioning their legality without any limitations#0. On that matter one should agree with
the separate opinion of Judge ad hoc Elihu Lauterpacht submitted in the Case concerning Application of the
Convention on the Prevention and Punishment of the Crime of Genocide stating “That the Court has some power of
this kind (power of judicial review — V.L.) can hardly be doubted, though there can be no less doubt that it does not
embrace any right of the Court to substitute its discretion for that of the Security Council in determining the exis-
tence of a threat to the peace, a breach of the peace or an act of aggression, or the political steps to be taken fol-
lowing such a determination. But the Court, as the principal judicial organ of the United Nations, is entitled, indeed
bound, to ensure the rule of law within the United Nations system and, in cases properly brought before it, to insist
on adherence by all United Nations organs to the rules governing their operation#!”.
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Pe3rome

V crarTi po3nIAA€ThCA ISAKI ACIEeKTH BEPXOBEHCTBA 3aKOHY Y MDKHAPOAHOMY IpaBi . ABTOp crpoOyBaB NPEACTABUTH BaXKIIUBY
aKcioMy 3aKOHY CTOCOBHO 3HA4YEHHS CIIPABEIUIMBOCTI Ta 3aKOHHOI BIEBHEHOCTI.
Koro4uoBi ci10Ba: BepXOBEHCTBO 3aKOHY, MDKHApOJHE IPaBO, MKHAPOIHE CIIIBTOBAPHCTBO, MibKHapoaHuii CyoBHi OpraH.

Pe3rome

B cratse paccMaTpuBaOTCs HEKOTOPBIE ACTIEKThI BEDXOBEHCTBA 3aKOHA B MEX/IYHAPOJHOM IIpaBe. ABTOP CAENall MOMBITKY Mpes-
CTaBUThH BXXHYIO aKCHOMY 3aKOHA OTHOCHTEJIFHO 3HA4YEHHMs CIIPAaBEUIMBOCTH M 3aKOHHOH YBEPEHHOCTH.

KoroueBble c10Ba: BEpXOBEHCTBO 3aKOHA, MEXKIyHAPOIHOE IIPABO, MEKTYHAPOAHOE COOOIIECTBO, MeXyHApoaHbIH CyneOHBIH
Opras.

Summary

In the article is examined some aspects on the rule of law in international law . An author made to attempt to represent the impor-
tant axiom of law in relation to the value of justice and legal certainty.
Key words: rule of law, international law, international community, International Court of Justice.
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Ou4YHUX HayK, acucmeHm Kaghedpu JIlb8igecbK020
HayioHanbHo20 yHieepcumemy iMm. |. ®paHKa

AOEPXXABU-NMOKPOBUTEJIbKU
TA IX POJlb B IMMIJIEMEHTALII MDKHAPOOHOIO N'YMAHITAPHOIO NMPABA

KpiM o3Hak, mpuTaMaHHHX MEXaHI3My IMIUIEMEHTAIlli MI>KHAPOIHOTO IMpaBa 3arajoM 4YM XapaKTepHHUX IS
Oynb-s1KO01 3 foro Tany3eil, MexaHi3M iMIUIeMeHTanii Mi>KHAPOAHOTO I'YMaHITapHOTO IpaBa HalIeHUH HU3KOI0 0C00-
JUBOCTEH, 3MICT SIKHUX BH3HAYA€THCS CHEUU(DIKOI CYCHUIBHUX BiIHOCHH, L0 PETYIIOIOTHCS MIKHAPOIHUM TY-
MaHiTapHUM IpaBoM. OHIEI0 3 TAKUX 0COOIMBOCTEH € BaKIIMBA POIb IEPKAB-IMIOKPOBUTEIHOK y IEOMY IIPOIIECi.

Taxk, cT. 8 3aranpHa ais 40THPHOX JKeHeBchkuX KoHBeHIiNH 1949 p. roBoputs, mo i Konsenuii OyayTs 3acTo-
COBYBATHUCS 3a CHPUSHHS Ta IiJl KOHTPOJIEM JEprKaB-MIOKPOBUTEIHOK, Ha SKi MOKJIaeHa OXOPOHA 1HTEPECiB CTOPIH,
10 TIepeOyBarOTh Y KOHQIIIKTI.

VY JKomHOMY 3 ICHYIOUMX MDKHApOZHUX IOTOBOPIB HEMAaE€ BH3HAYCHHS JACPKaBH-IOKPOBUTEIBKH. OmHAK
OUIBIIICT BUEHHX 1 PAKTHKIB CXOIATHCS Ha ToMy, 10 JleprkaBoto-IIoKpOBUTENBKOIO € HEHTpaibHa epiKaBa, sSKa
OTPUMYE Bijl BOIOKOYOI JepKaBH MIOBHOBAXXCHHS MPEICTABIATH 11 iIHTepeCcH Ta iHTepecH ii rpomansnl.

[IpakTHka mprU3HAYaTH JepKaBy-IOKPOBUTENBKY Oepe cBiif modaTok y X VI CT. 1 3apo/mKy€eThCst mapaneibHo i3
PO3MOBCIOMKEHHAM MOCTIHHUX TUINIOMAaTHYHUX MpeacTaBHUITB. OIHAK YTPUMYBATH BIACHI 3aKOPAOHHI MTPECTaB-
HUIITBa MOTIIU CO01 TIO3BOJKTH JiHie Oarati aepxaBu. Tomy fepikaBa, sika He Majia CBOTO ITOCOJIbCTBA Ha TEPUTOPIT
IIeBHOI JIepKaBHU, JOCUTH YacTO AOpydajia MPEACTaBIATH ii iHTepecH Ta iHTepecH i rpoMajasH Tpetiit aepxasi. [Ipn
IbOMY, TOBTUH Yac Taka MpakTHKa BUKOPHUCTOBYBAJIOCS JIMIIEe B MUPHUI Yac. B ymoBax BiifiHU ii Briepiie Oyji0 BH-
kopuctano y 1870 p. mix yac ppaHko-npycchKkoi BiHW2 1 Bke g yac Ileprnoi cBIiTOBOT BiiHHM Taka mpakTHKa Oyiia
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