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KoxHoro poky mepen aHeM cBATKyBaHHs KoHcTuTyuil YkpaiHu TpaauLiiiHO MpOXoasiTh
HayKoBi KOH(epeHLii Ta I-OpI/II[I/IlIHi YUTAHHS, HA SKUX BUYEHI, MOJITHKH, uepmaBHi Jistdi, mpo-
(becopcr,xo BHKJIaJalbKUH CKIIag Ta nepecm—n IPOMaJISIHU BUCIIOBITIOIOTH CBOI AYMKH 3 MIPHU-
BOJly HE TiJIbKM PO3BUTKY MEBHUX KOHCTHTYILIMHUX MOJIOKEHb, a i CIPSAMYBaHHS Ta PO3BUTKY
KOHCTHUTYIIITHOTO MPOLIECY B IIJIOMY.

JlocHTh BaXKKO B paMKax OJHI€T cTaTeitHOT MyOTiKallil OXOMUTH BeCh CIIEKTpP MPoOJIeM, 10
nijisrae 00roBOPeHHIO, BUKJIMKAE CITPaBKHI AUCKYCIi Ta 1e0aTy 3a1ikaBJIieHUX Y4acHUKIB, TO-
MY TPOTMOHYEMO 3YTIMHUTHUCS HA OJJHOMY ajie¢ HaJ3BUYAIHO BAXXJIMBOMY MUTAHHI, IOJIEHOCHO-
My ISl IepKaBH, CYCIIiNBCTBA Ta KOOKHOTO rpoMaJsiHUHA. MoBa mife Mpo iHCTUTYT IOpUANY-
HOI BiJIMOBiNAJILHOCTI JeprkaBu Tepes 0codoro.

B uacTuHi 2 c1. 3 KoHcTuTy1IiT YKpaiHu HaroJomeHo, mo npasa i CBOOOAM JIFOIUHY Ta 1X
rapaHTil BU3HAYaIOTh 3MICT i CIIPAMOBAHICTh JisAIBHOCTI AepkaBu. JleprkaBa BinoBinae nepen
JIFOAIHOIO 32 CBOIO [isTbHICTh. Y TBEpPKEHHS 1 3a0e3MedeHHs MpaB i CBOOO/ JFOIUHU € TOJIO-
BHHMM O0OB’SI3KOM JIEP>KABH.

JocuTe TUBHO, ajie 10 HEAaBHBOTO Yacy L HOpUAUYHA KaTeropis (iHCTUTYT HOPUAUYHOL
BiJlMOBiMAaNbHOCTI JiepaBu Mepell 0cob0) He Oyla NpeaMEeTOM CEpPHO3HUX HAyKOBHX
JOCITiKeHb Ta MyOikalliit. MoxkHa nepepaxyBaT MOOAMHOKI 3 HUX, 31€01JIbIIOr0 B OKPEMUX
rajly3eBUX Haykax, a He B 3aralibHiil Teopii nmpapa. 30kpema, cepej] THX, XTO OIiKyBaBcCs I[i€r0
npooiematukoro C.A. AakbsiH, JI.B. Boiinosa, B.A. Bunorpanos, J[.M. 3arpsukos, T./. 3pa-
xeBcbka, H.M. Konocosa, M.A. Kpacnos, [.A. Jlununceknii, A.C. Mopnosens, C.1O. Pu-
TuHChKUH, [.T. TapaCOB I.A. YmHuoBa, PJI. Xavarypos, J.T. Illlon, P.I. HryTﬂH

HewmonasHo i npo6neMaTnu1 MPUCBATHUIIN yBary BUYCHi BiIily Teopii nepkaBu i mpasa
IHcTuTyTy nepkaeu i mpasa iMm. B.M. Kopenskoro HAH Ykpainun H.M. Onimenko, O.B. 3aii-
uyk, JI.O. Maxkapenko, H.M. [Tapxomenxo, T.I. Tapaxonwnu, O.JI. JIpBOBa TOIIO, B TaKwii
croci0 3’sIBUIIMCS BiAMOBIIHI po3/iiKu B MOHOrpadiyHUX BUIAHHAX Ta HU3KA OKPEMHUX IliKa-
Bux crareii!. [Ipore, 6e3yMoBHO, 11 MpoOiemMarrka, sika € 6ararorjiaHoBOK Ta 0araroacrlexT-
HOIO, 3aCJIyTOBY€E Ha CBOE KOMITJIEKCHE BUBYCHHS Ta TOAAJbINE JOCHiIKSHHSI.

[Tpononyemo nesiki paKypcu Ta acleKTH posriisiy B 3a3HA4CHOMY (dopmari.

3ynuHUMOCS Ha po3rn>m1 KaTeropii «topuanvyHa BlI[l'IOBl,I[aJ'IleCTB» npoaHan13y€M0 TOY-
KH 30py Ta KOHuenun 0 CKJIAJKMCSA 3 MPUBOAY 1[LOTO B IOPUANYHIN JiTeparypi.

Cy4acHi BU€Hi-TIpaBO3HABII 3a3HAYAIOTh, [0 BUBYCHHS MPOOJIEMHU IOPUANYHOT BiJlIOBi-
JAJIBHOCTI SIBJIS€ MEBHY CKJIAaJHICThb, OCKUIbKM Hi B HaBUalbHild, Hi B HAyKOBil FOPUANYHIN
JiTepaTypi, Hi B 3aKOHOJABCTBi TOCJIIOBHO HE TMPOBOAUTHCS OAHA TOYKA 30pYy Ha JOBOJI
CHipHi MUTaHHS, 10 BUHUKAIOTh MPH ;:[ocni)pxe}mi miet npo6neMaTm<v1

bes HanmexHOI CHCTEMH OPHANYHOL BIZ[HOBIJ_IaJ'ILHOCTl MpaBo cTae OE3CHIUM Ta He-
Ha,[[lI/IHI/IM HE BHWIIPABIOBYE COL[laJ'ILHI/IX ouikyBaHb. [IpaBoBi HOpPMH, BCTaHOBIIEHI Ha iX
MiJICTaBi, MpaBa Ta 00O0B’SI3KM YICHIB CYCIUILCTBA MEPETBOPIOIOTHCS B «OJari» HamipH, sKIIO
BJIaJla HE 31aTHA OpraHizyBaTH MOHOBJICHHS Ta 3aXUCT TMOpYLICHUX MPaB, MPUMYC [0 BUKOHAH-
Hs1 000B’SI3KiB, MOKapaHHs THX, XTO Mopy1ye npaBom 3a6op01-m A;pi(e JIOCHUTH Oarato mpo-
[ECiB Ta HANPsMiB PaBOBOTr0 PO3BHUTKY MoB’s3aHi i3 memcno mpaBa: BiI4yTTsIM 3ax1/m1eHocm
KO)KHHUM, TapaHTOBAHOCTI MpaB Ta 3aKOHHUX iHTEPECiB, MPOTHCTOSHHAM CBaBOJIi B Tpoleci
YIOPSAKYBaHHS CyCl‘[iJ‘ILHI/IX BigHOCHH, 6e3cyMHiBHO}O JIEF0 MEXaHi3MiB IIIOJI0 BITPOBAIKEH-
HS TIPABOBOTO TOPSIJIKY B y01x cq)epax CyCl'[lJ'IBHOFO JKUTTSI, TapaHTYBaHHIM Ta 3a0e3MeYeHHIM
CHCTeMH Oe3IIeKH, IO IOB’s3aHa i3 COLaJbHOI isNIBHICTIO, OCOOJIMBO Ti€l0, 1[0 HECe II0-

© [. C. KomapHuupbkuin, 2009
60



KomapHuubkut [.C. YO0CKOHanNeHHs iHCTUTYTY HOPUAWYHOT BiANOBIAANBHOCTI AEPXABM. ..

TEHLiHY 3arpo3y *KUTTE€BO BaXJIUBHM iHTepecaM 0co0HM, CyCHiNbCTBa Ta Aepxasu. Lle nane-
KO HE MOBHUI MepesiK HallluX O4iKyBaHb BiJl Cy4acHOTO NpaBa.

bararto B YoMy ycmixu JeMOKpaTHYHUX MEPETBOPEHb 3aleXaTh Bill TOro, HACKINBKHY ITpa-
BO B CYCHUIBCTBI MiATPUMYETHCS Ta TOBAKAETHCS PI3HUMH COILiyMaMH B3araji Ta KOXKHHM
iHauBimOM 30KpeMa. BakiuBoro 3HavyeHHsT HaOyBa€ ChOTOAHI Y 3B’A3KY 3 MM iHCTHUTYT
BiJIMOBiAJIBHOCTI JIepKaBy Niepesi 00000 i 0codu nepes ep:KaBoro. BrineHHs npuHuMmy 3a-
KOHHOCTI B YCiX c(epax KUTTEASUTBHOCTI CYCITBCTBA, 3a0€3MeYeHHs TPaBOTOPSAKY, CIIPHii-
HSTTA MpaBa K SBUIIA COLiabHOT NIHCHOCTI — € MPIOPUTETHUMHU HaNPSMaMH Cy4acHOTo mpa-
BOBOTO PO3BUTKY. OHUM 3 €IEMEHTIB MiATPUMKH Ta BUBKEHOTO CTABJIECHHS 10 SIBHII ITPABO-
BOI JifiCHOCTI € yIOCKOHAJIEHHS IHCTUTYTY IOPHAMYHOT BiAMOBITATBHOCTI.

OTxe, OpUANYHA BiJNIOBIJAJIBHICTH — 1€ 3aci0 60poTHOM 3 IPaBONOPYIICHHAMH, 3acib 3a-
Oe3neyeHHs1 MpaBOMipHOT moBeiHky. L{uBini3oBaHe npaBo mnependavyae MUBii30BaHi 3aco0H,
crocobu 3aiiicHeHHs, QYHKIIT Ta MPUHIUINY IOPUANYHOT BiAMOBIAANBLHOCTI, BiAMOBIAHOT Ne-
MOKPaTHYHOMY PO3BUTKOBiZ.

OcHoBHa npobiemMa, MoB’s3aHa 3 YIOCKOHAJIICHHSIM iHCTUTYTY BiANOBiAaNbHOCTI — 3a0€3-
NEYSHHSIM 3aKOHHOCTI, TMOMEpeIKeHHs NPaBONOPYLIeHb, MAKCUMAIIbHO MOXJIIMBE YCYHEHHS
30UTKiB, sIKi CIPUYMHEH] CYCHIJILCTBY Ta MPABOMOPSAKY.

Po3yMiHHS iHCTHTYTY IOPHIMYHOT BiAMIOBIiJANBHOCT] TPAIULiiHO AUCKYTY€THCS.

s toro, o6 Bu3HauuTHcA 3 AediHiliero, abo MpuHAHMHI 3 migxoaaMu 10 Hel B cyvac-
HOMY TIPaBOBOMY TMIOJIi, 3a3HAYMUMO, IO PO3MIAAAEMO KaTErOpil0 «HOPUIUYHA BiJlMOBi-
JAJIBHICTB» B 11 TpaAuLlifHOMY CeHCi (HeraTBHA IOPUIMYHA BiAMOBIJAIBHICTD), a OTXKE: FOpH-
JIMYHA BiAMOBiAANBHICTh — 1€ OCOONMBUI BUI IOPUIMYHOT BiAMOBiAaNBHOCTI, 110 SIBISE CO-
0010 BiJIMOBiIHY peakKilito CyCIHiJibCTBa Ta JepKaBH Ha 3/liHCHEHEe 0CO00I0 BUHHE MTPOTHUIPAB-
He JisHHA y GOopMi 3acTOCYBaHHS JI0 Hel 3aX0/IiB JIepyKaBHOTO PUMYCY, Cepell IKUX: ocobuc-
TOro xapakrepy (1mo30aBiieHHsI BOJIi); MaliHOBOro Xapaktepy (mrpad); opraHisamiiiHoro xa-
paxTepy (3BiTBHEHHS).

3 ypaxyBaHHSAM 3a3Hau€HOTO BU3HAYEHO, 10 YCIO CYKYITHICTh TEOPill i MOMISIAIB, IO iCHY-
BaJIM B iCTOPIT MOJITHKO-TIPABOBOI TyMKH i CTOCYIOTHCSI CITiBBiAHOLICHHS «IEpXKaBa — 0coday,
MOJKHA 3BECTH 10 ABOX MiIXO/iB:

1) inguBigyamicTHUHUNA, 0COOMCTHH, TyMaHICTHYHUH (IpHpoAHO-TipaBoBUil miaxin). Llei
TiXiJ BUIJIMBAE i3 PO3yMiHHA 0COOM fAK LN, A€PKaBU — AK 3aCO0y JUIs JOCATHEHHS METH.
Horo 3micT — mpaBa HaJleXXaTh JIIOAWHI Bif mpupoau. Bona Mae ix He3anexxHo Bix nepxasu. Li
npaBa € HeBiJl'eMHUMU. 3aBJaHHs JIEP’KaBH i CYCIJIBCTBA MMOJSTAE B TOMY, 100 J0AEPKyBa-
THCSI IIMX TIPaB, HE JOIMYCKaTH iX MOPYLIEHHs, CTBOPIOBATH YMOBH A iX peaiizamii. Kon-
KPETHi 3MICT i 00CsT mpaB 3MiHIOIOTECS i POIIMPIOIOTHECS 3 PO3BUTKOM CYCITIIBCTBA, CaMi X
(yHIaMeHTaNbHi TpaBa 3aJHIIAI0THECS He3MiHHUMUY;

2) nepKaBHMM, CTaTMYHMA (IOPUIMKO-TIO3UTUBICTChKMIA). Lled migxin sunimsae i3 po-
3yMiHHS I€PKaBH SIK METH, a 0COOU — 5K 3ac00y Il JOCATHEHHS MeTH. Moro 3MicT — cBoi npa-
Ba JIFOJIMHA OJEP)KYy€ Bi/l CyCIiNbCTBA i Jep:KaBu, MpUpoaa LUX MPaB MaTepHANTiCTHYHA; Aep-
KaBa — JDKEPeJIo 1 rapaHT IMpaB JIFOJAWHU 3aBJISKH 3aKPITUICHHIO X Y 3aKOHi; MPaBo i 3aKOH HE
MaloTh ICTOTHUX BiJMIHHOCTE#; TpaBa OCOOM 3MIiHIOIOTBCS 3alleKHO BiJl Jep)KaBHOT
JOLJIBHOCTI 1 MOYKJIMBOCTI.

3 IOpPUIUKO-TIO3UTUBICTCHKUM MiAX0I0M 0arato B 4OMy CX0Xa MapKCHCTChKa Teopis, fKa
CXWJIbHA MiJKOPATH MpaBa JOIUHM JIep)KaBHil AOIiIBHOCTI. BiAMiHHICTh MiXk HUMH TONIATAE
y TOMY, III0 MapKCH3M Opi€HTOBAaHMH Ha COLiaIbHO-€KOHOMIiUHY, KJIACOBY JETepMiHaLlito mpa-
Ba (MpaBo — BUBEICHA B 3aKOH BOJSI MAHYIOUOro KJacy), a He Ha HOro parioHajlbHy ca-
MOLiHHICTG. [Ipy MapKCHCTCHKOMY MiJXOAi PO3IIS MUTAHHS PO MpaBa 0codu CTae 3aiBUM
BHACITiIOK BU3HAYEHHS 0COOM SIK BUPAa3HUKA CyKYITHOCTI CyCHiIbHUX BiJHOCHH.

Sxio neprnit miaXix € XapakTepHUM ISl IeMOKPAaTHYHHX JIepKaB, TO APYTHH — IS aH-
TUAEMOKpaTuaHuX, ToTaniTapaux. Y CPCP (o cepenunu 80-x pokis XX CT.) mepeBakaB cTa-
TAYHUN MiOXiT 0 MpaB JIFOAWHU; IS IEMOKpaTHYHOTO Kamy(isbKy o 3akoHonaBcTBa (KoH-
CTUTY1iT) OyJI0 BBEJICHO PO3JIiJIA MPO MpaBa, cBOOOIM Ta 000B’ 13k ocobu. Jluuie B Hami AHi
BigOyBaeThCst HAOYTTS CTIPaBAdi AEMOKPATUYHOTO YSBJIECHHS PO MpaBa JIOAWHU. Y BiTHOCHHAX
«JTIOIIMHA — AeprKaBa» MPIOPUTET HANEXKHTH JIOAWHI, a Jep)kaBa Ta ii CTpyKTypH (TIlKH aep-
KaBHOI BJagy — 3aKOHOAABCTBO, YMPABIiHHSA Ta MPAaBOCYAM) MOKJIMKAHi IiJKOPUTH CBOIO
JisUTBHICTh OXOPOHI 1 3aXUCTy TPaB JIFOJVHU.
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JlemokparnyHa JIepKaBHa BJa/Ia — He «HIYHWI BapTOBUI» Y OyaiBIi «0codu, 110 caMOBIO-
CKOHAMIOEThCs». BoHa fieBuid i akTHBHUMH MPHOIYHAK CBOOOAM, (i3HIHOT i TyXOBHOI Kpach
JIIOUHU. Hpmomy, YUM IIUPIIUMH € TOJITUYHI MO3MLIT, TUM YCIilIHiIIEe AepKaBa BUKOHYE
BEJIMKY COLiaNbHy (YHKLIIO.

JepxaBa BU3HA4Ya€ COLiabHUI CTaH 0COOU B CYCMiJILCTBI, i1 CBOOOAM 32 TOMIOMOTOO 3a-
xoHonascTBa. FOpuaniHO Bi3HAYECHA CBOOO/A ICHYE B IepXKaBi y (opMi 3aKoHY. 3aKOHH He €
PenpecHBHOIO Miporo TMPOTHU PyXY SIK TAKOTO, AKIIIO 3aKOH TSOKIHHS Kepye BiYHHM PYXOM CBiTO-
BHX TiJIl, TO 3aKOH MaJiHHSA BOMBa€ MEHE, KOJH s Horo MOpy1Iyio 1 HaMararcCh TaHIIOBaTH B
noBiTpi. HaBnaku, 3akoHM — 11e MO3UTHBHI, SICHI, 3arajibHi HOPMH, B IKMX cBOOO/a HaOyBae 6e3
0COOMCTICHOTO, TEOPETUYHOT0, HE3aJeXKHOTO BiJl CBABOJi OKPEMOro iHIWBiAA, iCHYyBaHHS.
3Biz 3aKoHiB € 6i0nis cBOOOIM Hapomdy3.

OcHoBHUI CeHC 6araTboX IOPUAMYHKX rapaHTii CBOOOAM 0COOH MoNisrae B 3abe3nedeHHi
H606X1)1HI/IX YMOB I HOPMAJIBHOTO XKHUTTS, aKTUBHO1 AisILHOCTI TpOMazsH y CyCl‘llJ‘IbCTBl B
[UX [iHHOCTSX TTOBUHHO CHCTEMATUYHO OHOBJIFOBATHUCS, TPUBOAUTHUCS y BiZIMTOBiIHICTH 10 BU-
MOT 4Yacy YMHHE 3aKOHO/aBCTBO, MOBUHHI YAOCKOHAITIOBATHCS! npaBom q)opMyl i MeTogu OXO-
POHU TpaB TPOMA/IIH B OOrOBOPEHHI 3aKOHOMPOEKTIB, & TAKOX B 1X MPUHHATTI 1 MPUBEIEHHS
X y *kutTs. Haperri, ciiii mocuiIuTH BiANOBiJANBHICTE 3a MOPYIIEHHS 3aKpilUIeHUX TpaB Ta
CBOOOJ TPOMAJISH sK 3 OOKY iHIIMX TPOMaJIsiH, TaK i, 110 0COOIMBO BAXKIUBO, 3 OOKY mocaio-
BUX 0Ci0 aepkaBu?.

Cnip 3a3HauuTH, 1O B Cy4yacHill IOpUINUHIN NiTepaTypi, B SKill JOCTIKy€eThCSl BKa3aHa
TeMaTuKa JI0Ci He BUPOOJIEHO 3arajbHOi TEPMiHOJIOTII 100 FOPUIUYHOI BiAMOBiNANBHOCTI
JiepXKaBH mepel 0Co00k0.

IcHytoTh Taki 1Oro BapiaHTH, SK «JIep>KaBHO-NMPaBOBAa BilMOBiNANbHICTEY», «KOHCTH-
TyLiliHa BilMOBiIaNbHICTEY, «BiAMOBIJANBHICTh JepKaBHUX OPTaHiB Ta iX MOCATOBUX OCiO»,
«myOnivyHO-TIPpaBOBa BiAMOBiAANBHICTE» TOWIO. Jlopedi, pociiChbKi BYEHI BUIIISIOTH 1€ TaKHii
BUJI BiANOBiaNbHOCTI, K (eneparuBHy. Kpim Toro, «konu mMoBa e npo BiANOBigaTbHICTE
JiepKaBy Mepe]] HApOAOM, TO TOIOBHUM YMHOM (32 YMOBH PO3MOJiTY BIIaJH) MAcThCS HA yBas3i
BiJINOBiJAJIbHICTh IEP’KABHOTO OpraHy 4YM MocaaoBoi 0codu, hopmu i1 mposiBy Ta Mexi, TOOTO
MaeThcs Ha yBa3i BiMOBIANBHICTE Aep>KaBH y By3bKOMY 3HAYEHHI»S.

VY nmocnipkeHHsIX, MPUCBAYEHUX LIMM BHUIAM JisUIbHOCTI, MOBa (akTH4YHO ine abo mpo
IOpUIUYHY BiJIMOBiAaNbHICTh JEpKaBHUX OpPraHiB Ta iX mocagoBux ocid, abo mpo
BiJINOBiJANIbHICTh Y BUMAJKY PETiOHAbHUX BiTHOCHH 3 JIEPXKABOO, 110, HA HALI TIOTJISI, HE €
TOTOXHIM FOPUAMYHIN BiAMOBiAaNBHOCTI JepKaBH.

[TpoaHanizyemMo AedKi TOUKH 30py B OKPECICHUX paMKaX HPUANYHOTO AOCHTiIKESHHS.

Sk BKa3yIOTh, P. Xauatypos i P. SIryTaH, «onHi€ero 3 03HaK npaBOBo'l' JIep’KaBy € B3aEMHaA
Bl}]l‘lOBl}laHbHICTb JleprKaBy i ocobu. B TMPaBOBOMY CYCIIiJIbCTBI I'POMAJSTHUH MOBUHEH BO-
JIOMITH TaKOIO 3K MOXKIIUBICTIO UMY Cy MOCAaJOBLIB 0 TOYHOI'O BUKOHAHHS MPaBOBHX HOPM,
SIKOIO BOJIOIFOTH MOCAAOBIL] I10 BiJHOIIEHHIO 10 rpOMa)J;u-l»6 Hl [TO3ULT HOILI.HHG i Koncru-
Tyuilinuit Cyn Ykpainu, 00 BU3HAE TPUHIIMIT B3AEMHOT MPABOBOT i FOPUAMYHOI BiAMOBiAAIb-
HOCTI JIepkaBH i 0COOH, a TaKOXK MAPUTETHAX 3acajl B iX B3a€MOCTOCYHKaX.

3MiCT FOPUIUYHOI BiAMOBIAATBHOCTI A€P)KaBU MOBUHEH CTATH l'lpaBOBU],HOCI/IHaMI/l MiX Jep-
JKaBOIO, 3 OIHOTO OOKY, i MPUBATHOI 0CO0OIO, npasa SIKOT nopymem — 3 iHworo. [lepxaBy mo-
BUHHA MIPE/CTABIIATH HE [10Ca/10Ba oco0a, ;[11 9u pllJ_[eHHH SIKOT CTaJIu MiICTaBOIO )11 BUHUKHEH-
Hsl PaBOBiHOCHUH Blunosmanbﬂocn a Bl}]l‘[OB])JHI/II/I )Jer(aBHl/ll/l opraH 4u 1ocazioBa ocooa.

OnHak y HOpUAWYHil mTepaTypl CHOCTeplFaGTbCH iHma tengeHuis. Tak, IOpHNYHA
BiJINOBiJAJIbHICTh IEPXKABHU NOCIIKYETHCS B CUCTEMI JlepIKaBHO- npaBosm BiJIITOBiTAIBHOCTI,
TpH LILOMY OCTaHHSI, Ha yMKY OJIHOTO 3 MEepLINX JIOCHII[HI/IKIB iei mpobnemu — C. ABak’siHa,
pean13yeTbCﬂ 3acobaMu BOX ()OpM — MO3UTHUBHOI i HEraTMBHOI, Jie Nep)kaBa € Cy0 €KTOM
Bl}]l‘lOBl)laHbHOCTl JIAIIE B TO3UTHBHIM (1)0le Y HeratuBHiil ¢opmi AepkaBHO-TIpaBOBa
Bl}]l‘[OBl}laHbHICTb JIepKaBH He MOXKe OyTH peaslizoBaHa, OCKiJIbKH JiepKaBa, 3a3Ha4ae aBTop, a
TaKoXK HapoJ 1 HAWBUIIMIA OpraH BIau He MOXYTh OyTH 00’ €KTaMH il 3aX0/iB BiANOBiAab-
HOCTI, TOMY 1110 «HEMa€ Cy0’€KTiB JepKaBHO-MPABOBUX BiHOCHH, 110 CTOSATh BUILE 32 HUX;
BJIaCHA HaJIe)KHA MOBEJiHKa 3a0e3Meuy€eThCs iX BiAMOBIJAIBHICTIO MEPIIOro BUAY (TOOTO mo-
3UTHUBHOK) i YMiHHSM JOTPUMYBATHCS CAMUMH K BCTAHOBJICHUX MPaBUJI, BUMIPABIIATH TO-
MUJIKM, SKIIO BOHW Oynd HUMHU JomylieHi»’. [Hakiie KaxydH, AepKaBHO-NPaBOBA
BiJINOBiJANIbHICTh HEraTUBHOI (hOPMU — 1€ FOPUINYHA BiJMOBIJAIBHICTh Cy0’ €KTIB JepKaBHO-

62



KomapHuubkut [.C. YO0CKOHanNeHHs iHCTUTYTY HOPUAWYHOT BiANOBIAANBHOCTI AEPXABM. ..

MPaBOBUX BiJTHOCHH (JIep>KaBHUX OpraHiB, MOCAJOBUX OCi0, AemyTariB, TpOMa/isiH), 3MiCTOM
K01 € 3aCTOCYBaHHS CleliajJbHUX 3aXO/iB BIUTUBY, HAIIPUKIIAA M030aBJICHHS IPOMaSIHCTBA,
JOCTPOKOBI MepeBHOOPH, BiJ3UB JEMyTaTiB TOILO. AHAIOTIYHOI TOUKH 30pYy IOTPUMYETHCS
T. 3paxkeBchbKa, sika po3MIsAgac B SAKOCTI CyO’ €KTIB JAep)KaBHO-IIPABOBOI BiAMOBiNAIbHOCTI HE
TIJIBKY JIEpOKaBy, ajie i ycix cy0’eKTiB AepxaBHOTO Mpasa B LiToMyS.

V cyuacHwii niepion 3 TpaHChOpMaIli€r0 JIep>KaBHOTO NpaBa B KOHCTUTYIIiHE, TP KaBHO-
MpaBoOBa BiAMOBIJANBHICTh CTalla IMEHYBATHCSI KOHCTUTYIIHOIO BiAMOBINANBHICTIO, TIPU 1IHO-
My IOpPHIMYHA BiAMOBiNANBHICTh JEPKaBU TAKOXK € MpeaMeToM ii JociikeHHsA. 3a CBOIM
3MICTOM CyTh KOHCTUTYIIIHOT Bi/IMOBiNANBLHOCTI MOB’s3aHa 3 1M030aBJIEHHSIM OpraHiB JepKaB-
HOI BJIaJIK Ta iX MOCAJOBIIB BiJIMOBIHUX JCP>KABHO-BIAIHUX TTOBHOBaXEHB. «YCi JOCHiIHU-
KU CyTHICTh KOHCTUTYLIHHOI BiZITOBiJaIbHOCTI BOAYAIOTh y BCTAHOBJICHHI CUCTEMHU pealbHUX
rapaHTiii IpOTH KOHIIEHTpAIlil By (YU B ONHIHM TUILI BJaaU, Y4 B KOMIETEHIIIT MiXK Pi3HUMU
PIBHSIMU BIIQJM, YU B pyKaX OJIHI€T MOCanOBOI 0COOM), 1110 3aKpirMjieHi B KOHCTUTYIIITHOMY 3a-
KOHOJIABCTBI... |HaKIIe KaKydH, CyTHICTh KOHCTHTYLIHHOI BiIMOBIiNAILHOCTI MoJsirae B 3a0e3-
MeYeHHI MEeXaHi3My IOPUIMYHUX HACHTIJKIB Y BUMAJKY pealbHUX MOpPYIIeHb 30aIaHCOBAHOCTI
BJIafiM, y BUSIBIICHH] TPUYMH TaKMX MOPYIICHB i MOKapaHb BHIIUX MOCAI0BHUX 0Ci0 aepskaBm»!0.

He 3anepeuytoun, B NPUHIMMI, TPOTH TAKOTO BU3HAYEHHS! KOHCTUTYLIHHOT BiOBiAab-
HOCTI, BY€Hi BUCJIOBJIIOIOTD Pi3Hi AYMKH 3 MUTAHHS BKJIIOYEHHS B CUCTEMY CYO’ €KTiB KOHCTH-
TyuiHOT BiAmoBigansHOCTI nepxkaBu. Hanpuknan, H. Konocosa Big3Havae, mo «skio Oytu
JIO KiHIIS TTOCTiTOBHUM, TO CAMOCTIHUM Cy0’€KTOM KOHCTHUTYLIHHOI BiAMOBiAaIBLHOCTI CITij
BHU3HATH Jep)kaBy B Mijomy»!l. BoHa BBakae 3a HeoOXimHEe BiIpi3HATH KOHCTUTYLIHHY
BiJIMOBiNaJIBHICTh J€P)KaBU BiJ 11 IMBUTLHO-TIPABOBOI BiJIMOBIJAILHOCTI, OCKiJIbKH «B TIEpIIO-
MY BUIAJIKy TIOTepPIiNNi Ma€e MPaBo Ha BiALIKOAYBaHHS HIKOIU HE3aJIeXKHO BiJl BHHU KOHKpET-
HOTO MOCAIOBIIS 1 HE3AJIEKHO BiJ] HOro MIaToCIPOMOXKHOCTI».

IcHye TakoX i MPSIMO MPOTHIICKHHU KYT 30Dy, 3TiHO 3 AKUM Jiep)KaBa HEe MOXe i He To-
BHHHA OyTH Cy0’€KTOM KOHCTUTYLIIHHOT BiAMOBiAaIbHOCTI. 3a TBepkeHHAM B. BuHorpasosa,
«J10 Cy0’€KTHOTO CKJIaJly KOHCTUTYLIMHOT BilMOBiNAIBHOCTI BXOAATH yCi Cy0’€KTH KOHCTH-
TYIIHO-TIPAaBOBUX BiJTHOCHH, 32 JISIKMMHU BUKJIIOYeHHsAMU. Hapon (Harist), nep)xkaBa He BHC-
TYTAIOTh TAKMMH, OCKIJIBKH BOHU HE BOJIOAIIOTh yciMa HEOOXiTHUMHU 03HaKaMu Cy0’€KTiB KOH-
CTUTYLIMHOT BiJIMOBIJAJIBHOCTI, 30KpeMa, HE MatOTh KOHCTUTYIIIIHOT JIENiKTO31aTHOCTI» 12,

HagiTb 1ie#i HeBeNMKHii eKCKYpC A0CIIPKEHHS FOPUINYHOT BiJIMOBINAIBHOCTI IepKaBH I1e-
pen 0co00r0 BH3HAYAE He TiIbKH BKJIHMBICTH LIOTO HAYKOBOTO TOIIYKOBOTO JOCIiKEHHS,
aje W BIJCYTHICTh KOMIUIEKCHUX aHANITHYHHMX Tpallb 3 3a3HaueHoi MpoOjieMaTuku. Xouya,
IHCTHTYT BiJNOBiJAJILHOCTI JiepKaBu Tepes 0Co00K — 1ie OIHA 3 TOJIOBHUX rapaHTiil mpas i
CBOOOJ] JIFOJMHHU, 3aKpIlJICHUX Yy YMHHOMY 3aKOHONABCTBi. Jlep)kaBa BCTAHOBIIOE MeXaHi3M
BJIACHOI IyOJIIYHO-TIPABOBOT BiANIOBiALHOCTI, Oepe Ha cebe 000B’S30K 3a0€3MEUUTH TAKOXK
MOJXKJIUBICTS 11 pearizailii, 3p00UTH TOCTYMHOIO 11 1y rpoMazsH. [lum pocsraerscs mocnad-
JIEHHSI TUCKY JEp’KaBW Ha CYCIIJILCTBO 1 BOAHOYAC MMiJBUILYETHCA MOXJIMBICTh HOTO KOHTPO-
JTIIO 32 JIiIMU JIePKaBH, 3a PillleHHsIMH i1 OpraHiB Ta MocagoBUX ocil.

OnHi€ro 3 TpU4KH 0E3BiANOBITANBHOCTI IEPKaBHU € BiJICYTHICTh e(DEeKTUBHUX MEXaHi3MiB
peanizauii BiiMOBiIaIbHOCTI AepKaBu mepen 0co0or0. 3aBIaHHs YKPaiHCHKOTO CyCHiIbCTBA —
X CTBOPUTH, OCKIJIbKU JiepKaBa HE 3allikaBjJeHA B 3J[iiCHEHHI, 1 TUM Made B YJAOCKOHAJICHHI
MeXaHi3My BJIacHOI BiJINOBiaIbHOCTI. B mpaBoBiii qeprkaBi Takoi HEBIMOBIAHOCTI Y BiTHOCH-
Hax «Jaep)kaBa — TPOMassHUH» OyTH He MTOBHHHO.

[Tpu TakoMy cTaHi peueit, Koiu y Iep’kaBu B 0co0i pi3HUX opraHiB i 6e37ivi ypsaoBIiB me-
peBaXxxatourMH € TIpHBijel i mpasa, a B IepeciyHuX rpoOMaISH NMEPEBAXKHO 000B’SI3KH, HE MOXKeE
OyTH i MOBH NIpO peatizallito MPUHIMITY B3a€MHOI BiJIIIOBiaNBbHOCTI IepXKaBU i rpOMaITHIHA.

CouianpHa npaBoBa JepxaBa — L€ MOJITUYHA OpraHizalis CychijibcTBa, Y AKOMY MpaBo
MoB’A3y€ 1 miakopsie coli Aep)kaBHy Bilaly, a OCHOBHI mpaBa ocoOM Ta 11 coliaibHa Oe3nexa
CKJIaJIaloTh 3MIiCT CBOOOIN, 3aCHOBAHOI Ha 3aKOHAX, SKi MPUIMAalOThCS i TiAIAr0THC 3MiHi 3a-
KOHHUM IIJITXOM.
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Pe3rome

OpHOM U3 CYIHOCTHBIX MPOOIEeM COBpEMEHHOI I0PUCTIPYICHLIUH ABIIsETCA NpobiieMa, CBsi3aHHas ¢ odec-
TeYeHreM TpaB, CBOOOJ U 3aKOHHBIX MHTEPECOB JIMYHOCTH. Pa3Hble TpaHu OCBELIEHHs 3TOH MpoliieMaTHKH
MEePUOMYECKH TOAHUMAINCH B OTEYECTBEHHOM JuTeparype. Elle o[iuH ee cpe3 MpeaiaraeTcs BHUIMaHHIO, OC-
MBICJICHHIO ¥ 00CY)KACHUIO HHCTUTYTA FOPUANYECKOIl OTBETCTBEHHOCTH rOCY1apcTBa MEepes TMUHOCTDIO.

Summary
One of intrinsic problems of modern jurisprudence is the problem connected with maintenance of the
rights, freedom and legitimate interests of the person. Different sides of illumination of this problematics peri-

odically choked in the domestic literature. Its one more cut is offered to attention, judgement and discussion
of institute of legal responsibility of the state before the person.
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