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The beginnings of the idea of foundation can be traced back to Roman law. The first legislation on the foun-dation, perceived as an independent legal entity, was made under the rule of Emperor Justinian (6th century). Thefoundations of the time were related with a charitable activity and resembled charitable institutions involved in var-ious initiatives, for example: nosocomium � hospital; orphanotrophium � orphanage; ptochium � poor house; geron-tocomium � old men�s asylum. Those ancient foundations were not expressly referred to as juridical persons, sincethe jurists of the time had neither technicus terminus, nor the theory of juridical persons at their disposal. The lackof theory, however, did not prevent foundations from being treated as legal entities.In the following centuries, the idea of foundation gradually evolved. In the mediaeval era, first family as wellas art and culture foundations emerged. In Poland foundations appeared around the 12th century. During theEnlightenment, the state authority was clearly disinclined toward foundations, hence a visible decline in their activ-ity. According to the Enlightenment writers, the very idea of foundation contradicted modern thinking. The 19th cen-tury was marked by the debate on the nature of juridical person, including the largely arguable � from the viewpointof the legal theory � category of foundation. The debaters sought justification for the treatment of non-human enti-ties as legal persons. The most noteworthy theories on the issue are: fictional theory (Savigny, Puchta), the theoryof non-subjective rights (Windscheid), the theory of intentional asset (Brinz), the theory of collective real person(Gierke) 1. The legal doctrine isolated foundations as separate legal entities (universitas bonorum) and juxtaposed it withthe corporate entity (universitas personarum) no earlier than in the 19th century. This was done in the work by A.Heise, Grundriss eines Systems des allgemeinen Zivilrechts, Heidelberg 1816. From the perspective of legal theory,the substratum of the foundation-like juridical persons is assets. This type of legal entity, as opposed to the corpo-rate type, is not based on the personal component; it has no members, only «users.»In the postwar period, foundations in Poland were dissolved under the Decree of 1952 on the abolition of foun-dations (Journal of Laws No. 25, item 172), with the exception of foundations based abroad. This was determinedby the contemporary political situation. The possibility of establishing foundations in Poland was restored in 1984(the Act of 6 April 1984 on Foundations (consolidated text: Journal of Laws of 1991, No. 46 item 203, as amend-ed)). The literature on the subject highlights that the mentioned act failed to regulate the numerous foundation-relat-ed issues, and thus entitled the founders to resolve that in the foundation statute.The foundation activity has recently been in the focal point of legislators in many European countries, includ-ing Poland. A gradual strengthening of international cooperation stimulates action, including legislative, aimed tostandardize the legal framework in which foundations are deemed to operate. The European Foundation Centre hasmade an effort to establish the institution of European Foundation. It is then most advisable to pinpoint those ele-ments of the institution of foundation that might be accepted by all European states. It should also be stressed thatEurope has been witnessing a peculiar «foundation boom» in recent years. In some countries (Germany, France,Finland), 28 % to 40 % of all foundations were created only over the last decade. The Foundations Act of 1984 introduced a licence-based system for the development of foundations. It wasamended in 1991, when the ultimate powers as for the evaluation of a foundation�s activity were delegated to courts.The freedom to create a foundation was secured in the Polish Constitution: «Article 12: The Republic of Poland shallensure freedom for the creation and functioning of trade unions, socio-occupational organizations of farmers, soci-eties, citizens� movements, other voluntary associations and foundations.» Yet, the enacted law on foundations didnot cause new foundations to mushroom. In the first year of the act, only three were registered. Until mid-February1989, there were 113 foundations. By the end of 1996, this number surged to 5,025. The figure for June 2006 is8,840 registered foundations.The aim of the national legislation is to secure the foundations the legal basis for their operation, and providethe rules for their establishment, state supervision and winding up. The concept and purpose of a foundationThe Polish Law on Foundations covers only private-law foundations. Public-law foundations are not estab-lished by the founder�s declaration of intent under private law, but through a statute or other public-law measures.The law fails to provide the definition of foundation. However, judging by the provisions of the statute, sev-eral constitutive characteristics of the institution of foundation can be named. These are:1) it is an entity upon which the law confers legal personality;2) foundation has assets that must be intended for legitimate objectives, as indicated by the founder;3) foundations need to pursue socially or economically useful aims;
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4) the purpose of foundation must be permanent in nature2.Consequently, after H. Cioch, a foundation can be defined as the organizational unit equipped with the statusof legal personality, established on the initiative of natural or juridical persons in order to sustainably and throughthe proceeds of any assets transferred to it pursue the public interest aims as indicated in the articles of association3.In the years after the adoption of the Law on Foundations, the majority of newly established foundations wereinvolved primarily in social aid, then art and culture followed by science and education4.The legislations of other European states also lack a uniform definition of foundation. Many national systemsomit to define this institution expressis verbis (e.g. Germany, Finland). Still, some laws attempt to supply a legaldefinition. For example, Article 2 (1) of the Slovak Foundations Act of 1996 where foundation is defined as a col-lection of items, funds, securities and other «valuables» assessed in money (hereinafter referred to as «the founda-tion assets») and intended by the founder for the realisation of essentially benevolent objectives. In the Latvian law,a foundation is made up of assets isolated by the founder with a view to pursuing an objective defined by the founderthat must be of non-profit nature (Article 2(2) of the Associations and Foundations Act, 2003). In Croatia, a foun-dation is the assets intended, together with any income they bring, for the implementation of a generally useful orcharitable purpose on a permanent basis (Article 2 of the Funds and Foundations Act, 1995). The Dutch legislationprovides that foundation is a juridical person established by an act in law; the person with no members and seekingto realize the assigned goals by means of assets allocated to it (Article 285 of the Civil Code, 1976).Based on these national definitions and taking account of the legislation of other European states, the EuropeanFoundation Centre (EFC) has arrived at the following definition: foundations are independent, non-profit bodies,with a stable source of income originating with (though not exclusively) the initial capital, and having their owngoverning bodies (Working with Foundations in Europe: Why and How?, www.efc.be). Any collected funds theyexpend on public benefit purposes, both by supporting associations, institutions, individuals, etc. as well as pursu-ing their own programmes. Such a definition of foundation excludes those established for private purposes, e.g. fam-ily foundations, which are permissible in some countries.The purpose of a foundation is to be provided by the founder. The purpose is indicated in the deed of founda-tion and cannot be changed, yet can be subject to modification5. The binding of a foundation with its purpose is per-manent (irreversible), i.e. the founder is not entitled to alter the purpose of his foundation. His decision is restrictedby Article 1 of the Polish Law on Foundations, which reads what objectives can be realized through the foundationactivities: «Article 1. A foundation may be established for the implementation of purposes aligned with the funda-mental interest of the Republic of Poland that are socially and economically beneficial, in particular: health protec-tion, development of economy and science, education and upbringing, art and culture, care and social assistance,environmental protection and historical monuments protection.» The doctrine proposes that Article 1 be amendedso as to outlaw the operation of foundations focused entirely and exclusively on «economically beneficial purpos-es.» The existence of such foundations distorts the very essence of foundation whose main purpose should not beoperating for profit, but for «public benefit» goals6. The purposes of foundations under the Polish law are set out inArticle 1 of the Law on Foundations. These purposes do not comprise a numerus clausus, but only list the most pre-dominant objectives pursued in practice:1) health protection, 2) development of economy and science, 3) education and upbringing,4) art and culture, 5) social care and assistance, 6) environmental protection, 7) historic monument protection.Furthermore, the purpose must be public, that is, must benefit the public and not only the founder or his asso-ciates.In most European countries, foundations are regarded as serving the «public benefit» purposes. In the CzechRepublic, foundations can be created exclusively for the furtherance of publicly useful aims. Article 1(1) of theCzech Bequest and Foundations Act of 1997 offers a catalogue of such aims: the development of spiritual values,protection of human rights and other universal values, environmental protection, protection of cultural and heritagemonuments, advancement of science, education, physical education and sport. In Croatia, a foundation is defined as the assets intended, together with any income they bring, for the imple-mentation of a generally useful or charitable purpose on a permanent basis (Article 2 of the Funds and FoundationsAct, 1995). The «generally useful» purpose is one that concerns the cultural, educational, scientific, spiritual, moral,and sports development, health protection, environmental protection or development of other social activity; «char-itable» purpose is about providing assistance to the needy (Article 2).Also in Serbia, foundations must pursue a publicly useful objective; for example, the act provides two of them:promoting creativity and humanitarian goals (Article 2 of the Bequests, Funds and Foundations Act, 1989). Similarrequirements are to be found in French and Spanish legislations, where the non-profit purpose is mandatory (Article18 of the Foundations Act, 1987 and Article 1 of the Foundations Act, 1994, respectively). Few states opted for no requirement of «higher benefit» purposes in the operations of their foundations. Forexample, Germany, Austria, Sweden, Denmark, the Netherlands and Finland (Comparative highlights of foundationlaws, European Foundation Centre, 2007, p. 6 (www.efc.be)). In the Austrian legislation, the Private Foundations
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Act of 1993 stipulates that foundations do not need to be run for charitable purposes. Less than 10% of Austrianfoundations are charitable. Most are established to endorse a family business, or prevent the division of a company.In Germany, foundations can be created under civil law. This is governed by the provisions of Articles 1980�1988of the BGB. Foundations can be formed for different legally permissible purposes, which do not need to addresspublic benefit. However, only those pursuing publicly useful objectives can benefit from tax concessions.The legislations in Sweden, Denmark and the Netherlands lay down a requirement that the purpose must belawful, but not necessarily «publicly beneficial.» However, in Finland the purpose needs only to be «beneficial»(Article 5(3) of the Law on Foundations, 1930).The European Union is working on a common regulation providing for the possibility of creating the so-calledEuropean Foundation. The proposed regulation on European Foundation envisages the following requirements: afoundation must possess assets of at least EUR 50 thousand; it should operate in the territory of at least two mem-ber states, a foundation has no members, it has legal personality (Article 1 Proposal for Regulation on a EuropeanStatute for Foundations; www.efc.be). Article 1(1) of the proposed regulation makes a reservation that foundationsshould be designed to serve «public benefit» purposes. Article 2(1)(b) offers a sample, albeit extensive, catalogueof such purposes. Foundation activities have been arranged in various fields: arts, culture and historical preserva-tion; assistance to, or protection of, people with disabilities; assistance to refugees and immigrants; civil or humanrights; consumer protection; international and domestic development; ecology or the protection of the environment;education and training; elimination of discrimination based on race, ethnicity, religion, disability, or any other legal-ly proscribed form of discrimination; prevention and relief of poverty; health or physical well-being and medicalcare; humanitarian or disaster relief; European and international understanding; protection of, and support for, chil-dren and youth; protection or care of animals; science; social cohesion, including the promotion of respect forminorities; social and economic development; social welfare; sports.Establishment. Legal personalityUnder the Polish law, a foundation can created by both a natural (whatever their nationality) and juridical per-sons, including foreign. The natural person should have full legal capacity. The registered seat of the foundationshould be in the territory of the Republic of Poland (Article 2).In the modern Polish law, the founder can refer to an inter vivos or mortis causa act in law (Article 3). In theformer case, the declaration of intent to establish a foundation requires an ad solemnitatem form of a notarial deed.A foundation can also be created in the will (Article 927(3) of the Civil Code). Foundations attain legal capacity andlegal capacity to effect acts in law upon the entrance into the National Court Register, i.e. upon acquiring legal per-sonality. The deed of foundation is a declaration of intent to establish a foundation, which indicates the purposes andassets for their implementation7. In accordance with Article 3(2) of the Polish Law on Foundations, the essentialianegotii of the deed of foundation includes two provisions: to identify the purpose of a foundation and assets allo-cated to this purpose. The transfer of assets is a constitutive component of the foundation establishment; the lawdoes not specify the minimum or maximum value of the assets. In the preliminary period of the Polish Law onFoundations, it frequently occurred that the assets allocated to the establishment of a foundation proved insufficientfor pursuing the activity named in the deed of foundation.The legal basis for the operation of foundations is the provisions of the Law on Foundations and the founda-tion statute. The statute is defined in the doctrine as «a set of regulations that define the objectives and measures fortheir implementation by a juridical person, as well as its organizational structure and manner of representation8.»The statute is a separate document from the deed of foundation; it is mandatory. Unlike in corporate persons, thefoundation statute is not drawn up by the foundation itself, but it comes from outside the structure of the founda-tion. The composition of the statute rests with the founder, however, the law authorizes him to transfer this obliga-tion to another person, natural or juridical (Article 5�6). In the event the statute is not framed, the foundation maynot operate legally. The Law on Foundations does not resolve this condition and the doctrine proposes various solu-tions: the establishment of a foundation can be assumed ineffective, or the obligation of drawing up the statute canbe transferred to the competent minister who supervises this foundation9.The name of a foundation can be comparatively free, including names in a foreign language. The foundationname may be the name of the founder or another person indicated by him. Foundations may also use their own logo.The body representing and administering the foundation activities is the board (Article 10). It is the onlymandatory body within a foundation. However, the statute may provide for the establishment of other bodies, bear-ing different names, e.g. the council of founders, audit committee). A foundation is dissolved if, first, has accom-plished the purpose for which it was established, or, second, its financial resources and assets have been exhausted.Similar ways of the foundation establishment are provided for in the legislations of other European states.In the Czech Republic, a foundation can be created through an inter vivos or mortis causa act in law (Article3(1) of the Bequest and Foundations Act). It is established upon entry into the register maintained by the court(Article 5(1) of the Bequest and Foundations Act). In Slovakia, the establishment follows an inter vivos (§ 7 para.2) or mortis causa act (§ 7 para.3 of the Foundations Act, 1997). A foundation is created upon entry into the foun-dation register. The Ministry of Internal Affairs issues the decision of registration and maintains the register (§ 11para. 1) In Croatia, the establishment of a foundation (through an inter vivos or mortis causa act � Article 4 of theFunds and Foundations Act of 1995) requires a permit from the Ministry of Administration. The register is main-tained by the same ministry (Article 36). Foundation acquires legal personality upon registration (Article 3(6)).314
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In Serbia, foundations require a permit to operate. The permit is issued by an administrative authority compe-tent in cultural affairs (Article 24 of the Bequests, Funds and Foundations Act, 1989). A foundation acquires legalpersonality upon registration (Article 8). In Finland, foundation is also created through an inter vivos or mortis causaact in law (Article 1 of the Foundations Act, 1930). The founder needs a permit. The relevant request must be sub-mitted to the Ministry of Patents and Registration (Article 5(1)). A licence-based system also operates in Spain andPortugal.In many European countries, an official permit (also called other names) is required to create foundation(France, Belgium, Finland, Portugal, Spain). In other countries, the system of registration has been put in place (theCzech Republic, Hungary, Bulgaria, Poland). Sweden is the exception; it has a normative system, i.e. the entry intothe register is only expected in two cases; in general, the state involvement is not required (Chapter 10, Article 1 ofthe Foundations Act, 1994). As a rule, contemporary foundations should operate as juridical persons. In the Polish legislation, foundationacquires legal personality upon registration in the National Court Register (Article 7(2) of the Law on Foundations).The proposed regulation on European Foundation also provides that foundations will always carry legal personality.SupervisionThe doctrine distinguishes between the positive and negative control over foundations. Negative control con-sists in auditing the foundation for illegal activity. Positive control aims to verify whether the foundation meets itsobjectives set out in the deed of foundation. The Polish Law on Foundations does not use the term «supervision»; yet, it is assumed that in the case of foun-dations, the same type of supervision is exercised as for associations. Still, the competence of the supervisory bodyis more restrained.In accordance with Article 12 of the Polish Law on Foundations, foundations are subject to supervision. Thedemand for such supervision is justified by the need to protect the state and social interest, which are no doubt affect-ed by the activity of all foundations. The founder is not empowered to exclude his foundation from the state super-vision. The control is exercised by the court, the minister competent in the field of foundation�s operation, and thedistrict governor having jurisdiction over the foundation�s seat. Foundation is obliged to submit annual reports onactivity to the relevant minister (Article 12(2)). The supervision provided for in the statute is thought to be ratherlimited; apparently, it should be tighter in order to increase transparency of the foundation�s activity10.The laws of most European countries propose similar supervisory policies.In Finland, foundations are controlled by the Ministry of Patents and Registration (Article 13 of theFoundations Act, 1930). In addition, when the founder or a person who could benefit from foundation recognisesthat the foundation authorities act against the law or statute, they can notify the ministry (Article 15). In Sweden,foundations are controlled by the administrative bodies having jurisdiction over the foundation�s seat (Chapter 9,Article 1 of the Foundations Act, 1994). Foundations in Slovakia are required to submit an annual report to theMinister of Internal Affairs (Article 33(3) of the Foundations Act, 1996) and are under his control (Article 36).The Croatian legislation allows the control of several entities: the Minister of Administration (Article 2 of theFunds and Foundations Act, 1995), but also the Minister of Finance (Article 30). In Switzerland and Germany, thecontrol is exercised by the administrative bodies at various hierarchy levels. Also in Italy, administrative authoritiesmaintain supervision; they may also have recourse to broad coercive measures (Article 25 of the Italian Civil Code).By contrast, in Belgium, supervision is limited; the auditing bodies are not entitled to use coercive measures. In theUK and the Netherlands, a separate institution has been established to control non-profit organizations.
1 L. Stecki, Fundacja, t. I, Toruñ 1996, s. 27-42.2 H. Cioch, Prawo fundacyjne, Warszawa 2002, s. 25.3 H. Cioch, Prawo fundacyjne, Warszawa 2002, s. 26.4 M. Wawrzyñski, Fundacje w Polsce, Warszawa 1997, s. 22.5 H. Cioch, Przekszta³cenie fundacji, «Studia Prawnicze» 1988, nr 4.6 H. Cioch, A. Kidyba, Ustawa o fundacjach. Komentarz, Warszawa 2007, s. 18-20.7 P. Suski, Stowarzyszenia i fundacje, Warszawa 2006, s. 371-373.8 P. Suski, Stowarzyszenia i fundacje, Warszawa 2006, s. 371-373.9 P. Suski, Stowarzyszenia i fundacje, Warszawa 2006, s. 394-395.10 M. Swora, Nadzór nad stowarzyszeniami, fundacjami oraz prowadzeniem dzia³alno�ci po¿ytku publicznego, «Pañstwo iPrawo» 2003, nr 12, s. 68-77.
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Summary
The article elaborates on the legal aspects of the institution of foundations in Polish legislation and that of selected Europeancountries (e.g. Germany, the Netherlands, Finland, Croatia, Slovakia). Also, the role of the European Foundation Centre was mentionedand its effort to establish the institution of European Foundation. Key words: foundation of polish legislation, comparative analyses, Roman law. Îòðèìàíî 20.06.2011

ÁÎÃÓÑËÀÂ ÁÀÍÀØÀÊÁîãóñëàâ Áàíàøàê, ïðîôåññîð Âðîöëàâñêîãîóíèâåðñèòåòà (Ðåñïóáëèêà Ïîëüøà) ÈÇÌÅÍÅÍÈÅ ÊÎÍÑÒÈÒÓÖÈÈ � Â ÏÎÈÑÊÀÕ ÒÀÊ ÍÀÇÛÂÀÅÌÎÃÎ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÌÎÌÅÍÒÀ*
×àñòîòà èçìåíåíèé êîíñòèòóöèè, êàê ïîëíûõ, òàê è ÷àñòè÷íûõ, â îòäåëüíûõ ñòðàíàõ âåñüìà íåîäíîðîä-íà è çàâèñèò îò ìíîãèõ ôàêòîðîâ. Òðóäíî â ýòîì ñëó÷àå íàéòè êàêèå-òî îáùèå çàêîíîìåðíîñòè, óïðàâëÿþùèåýòèì ïðîöåññîì. Ñëèøêîì áîëüøóþ ðîëü èãðàåò çäåñü ñïåöèôèêà ïðàêòèêè îáùåñòâåííîãî è ãîñóäàðñòâåí-íîãî óñòðîéñòâà îòäåëüíûõ ãîñóäàðñòâ. Ìîæíî, îäíàêî, ïîïðîáîâàòü óêàçàòü íà íàèáîëåå ÷àñòî ïðîÿâëÿ-þùèåñÿ ôàêòîðû.1. Ïðåäåëû êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ Îãðàíè÷åíèå ïðåäìåòîâ, îõâà÷åííûõ êîíñòèòóöèîííûìè íîðìàìè, ñïîñîáñòâóåò óñòîé÷èâîñòè äàííîéêîíñòèòóöèè. Â ýòîì óáåæäàåò õîòÿ áû ïðèìåð êîíñòèòóöèè Ñîåäèí¸ííûõ Øòàòîâ 1787 ã., èëè êîíñòèòóöèèÈñëàíäèè 1944 ã.Êîíñòèòóöèþ ñëîæíåå èçìåíèòü, ÷åì èíûå ïðàâîâûå àêòû. Ïîýòîìó ïðåäìåòîì å¸ ðåãóëèðîâàíèÿ íåäîëæíû áûòü òåêóùèå, âðåìåííûå äåëà, à òàêæå âîïðîñû, èìåþùèå ìàëóþ îáùåñòâåííóþ çíà÷èìîñòü. Åñëèîíè âñòðå÷àþòñÿ â êîíñòèòóöèè, ýòî âëå÷¸ò çà ñîáîé íåîáõîäèìîñòü å¸ ÷àñòîãî èçìåíåíèÿ.Îãðàíè÷åíèå ïðåäìåòîâ, ðåãóëèðóåìûõ êîíñòèòóöèåé, äåëàåò å¸, ïðàâäà, ìåíåå ïîäâåðæåííîé èçìåíå-íèÿì, íî íå äîëæíî çàõîäèòü ñëèøêîì äàëåêî. Ñåãîäíÿ íàâåðíÿêà íåäîñòàòî÷åí áûë áû òîò ìèíèìóì,êîòîðûé îïðåäåë¸í â ñò. 16 ôðàíöóçñêîé Äåêëàðàöèè ïðàâ ÷åëîâåêà è ãðàæäàíèíà 1789 ã., ãëàñèò, ÷òî êîíñòè-òóöèÿ äîëæíà ãàðàíòèðîâàòü ïðàâà ëè÷íîñòè è ðàçäåëåíèå âëàñòåé. Êîíñòèòóöèÿ íå ìîæåò òàêæå îãðàíè÷è-âàòüñÿ îïèñàíèåì äåéñòâèòåëüíîñòè, ò. å. ïåòðèôèêàöèåé ñóùåñòâóþùåé îáùåñòâåííîé, ïîëèòè÷åñêîé èýêîíîìè÷åñêîé ñèñòåìû. Òîãäà å¸ íåîáõîäèìî áûëî áû ïåðìàíåíòíî èçìåíÿòü è ïîñòîÿííî ôèêñèðîâàòüíîâûå èíñòèòóòû, èíà÷å îíà ñòàëà áû òîðìîçîì ðàçâèòèÿ è óòðàòèëà ñâî¸ çíà÷åíèå.2. Ñòåïåíü îáùåãî õàðàêòåðà ôîðìóëèðîâîê, ñîäåðæàùèõñÿ â êîíñòèòóöèè×åì áîëåå îáùèìè ÿâëÿþòñÿ ôîðìóëèðîâêè, ñîäåðæàùèåñÿ â êîíñòèòóöèè, è òåì ñàìûì ìíîãîçíà÷-íûìè, òåì å¸ èçìåíåíèÿ ïðîèñõîäÿò ðåæå. «Óæå Íàïîëåîí I êîíñòàòèðîâàë, ÷òî ëàêîíè÷íàÿ êîíñòèòóöèÿáîëåå ïðî÷íà è ëåã÷å ïðèñïîñàáëèâàåòñÿ ê òåêóùèì óñëîâèÿì. Ïîçæå âûäàþùèéñÿ èñòîðèê è ïîëèòîëîã ÆàêÁåíâèëü ïèñàë, ÷òî êîãäà îäíîçíà÷íîñòü ïðàâà ÷ðåçìåðíî ðàäèêàëüíà, îíà íå áëàãîïðèÿòñòâóåò êîìïðîìèñ-ñàì. À âåäü ïîëèòèêà ïîñòîÿííî òðåáóåò îòñòóïëåíèé è ïîëóìåð»1. Ïîäòâåðæäåíèåì ýòîãî òåçèñà ìîæåòñëóæèòü Êîíñòèòóöèÿ Ñîåäèí¸ííûõ Øòàòîâ 1787 ã.Îáùèé õàðàêòåð êîíñòèòóöèîííûõ ôîðìóëèðîâîê âñåãäà îáåñïå÷èâàåò íàõîæäåíèå êîíñåíñóñà â èõïðèìåíåíèè2. Ýòî áëàãîïðèÿòñòâóåò å¸ ïîñòîÿíñòâó, âûïîëíåíèþ åþ èíòåãðàöèîííîé ôóíêöèè. Íè îäíàêîíñòèòóöèÿ íå ëèøåíà òàêæå ïðîáåëîâ, «èíîãäà óìûøëåííî ñîçäàâàåìûõ äëÿ òîãî, ÷òîáû ïîëèòè÷åñêèåñèëû â ãîñóäàðñòâå, à òàêæå ïàðëàìåíò è ïðàâèòåëüñòâî, êàê ïîëèòè÷åñêèå îðãàíû, ìîãëè ñâîáîäíî ðàçâèâàòüñâîþ äåÿòåëüíîñòü»3. Ïðè ýòîì îíè äîëæíû ó÷èòûâàòü àêòóàëüíûå ðåàëèè è âçãëÿäû, öåííîñòè, ïðèíè-ìàåìûå â äàííîå âðåìÿ îáùåñòâîì.3. Ñòåïåíü ñóäåéñêîé àêòèâíîñòè Çäåñü ðå÷ü èä¸ò î ðîëè âåðõîâíîãî ñóäà èëè ñóäà êîíñòèòóöèîííîãî â ïðèñïîñîáëåíèè êîíñòèòóöèè êíóæäàì îáùåñòâåííîãî ðàçâèòèÿ. ×åì áîëåå àêòèâåí ñóä, äàþùèé òîëêîâàíèå ïîëîæåíèé êîíñòèòóöèè, òåìëåã÷å èçáåæàòü íåîáõîäèìîñòè ïðîâåäåíèÿ èçìåíåíèÿ êîíñòèòóöèè, ïîñêîëüêó ìîæíî ïðîñòî èçìåíèòü çíà-÷åíèå, ïðèïèñûâàåìîå å¸ íîðìàì. Óáåäèòåëüíûì äîêàçàòåëüñòâîì, ïîäòâåðæäàþùèì ýòîò òåçèñ, ÿâëÿþòñÿÑîåäèí¸ííûå Øòàòû. Òàì Âåðõîâíûé ñóä ÷àñòî âèäîèçìåíÿåò ñîäåðæàíèå êîíñòèòóöèîííûõ íîðì â õîäå èõèíòåðïðåòàöèè. Ýêçåìïëèôèêàöèåé ýòîãî ÿâëÿåòñÿ îòìåíà â 1954 ã. ðàñîâîé ñåãðåãàöèè â ïóáëè÷íîé øêîëü-íîé ñèñòåìå Ñîåäèí¸ííûõ Øòàòîâ â ñèëó ðåøåíèÿ Âåðõîâíîãî ñóäà, âûíåñåííîãî, êñòàòè, ïîñëå 60 ëåòïðèìåíåíèÿ èì èíîãî òîëêîâàíèÿ êîíñòèòóöèè. Ýòî ïðåäîòâðàòèëî ñîöèàëüíûå âîëíåíèÿ è ïðåâðàùåíèåêîíñòèòóöèè â îãðàíè÷èòåëü îáùåñòâåííûõ ïåðåìåí.
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